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Miscellaneous
ADMINISTRATIVE LAW - RULEMAKING

- JUDICIAL REVIEW
OCCUPATIONAL SAFETY AND HEALTH ADMINISTRATION (OSHA)

-

INTERPRETATIVE RULING DOES NOT PERMIT Ex PARTE
WARRANT APPLICATION UNDER OSHA REGULATIONS.

Cerro Metal Products v. Marshall (1980)
In early November, 1978, an OSHA compliance officer attempted
to inspect a Bellefonte, Pennsylvania worksite operated by Cerro Metal
Products (Cerro).l The company's management refused to consent to
the inspection, and shortly thereafter, an OSHA staff attorney advised

Cerro that he would apply for an ex parte inspection warrant. 2 Cerro
immediately sought a temporary restraining order from the United

States District Court for the Eastern District of Pennsylvania, alleging
that OSHA regulations, which permitted non-consensual inspections by
"compulsory process," did not authorize ex parte warrant applications. 3

The district court enjoined OSHA from applying for an inspection
warrant without providing Cerro with notice and an opportunity to
be heard.

4

1. Cerro Metal Prods. v. Marshall, 620 F.2d 964, 967 (3d Cir. 1980), affg

467 F. Supp. 869 (E.D. Pa. 1979). OSHA was responding to the union local's

written complaint, which alleged numerous health and safety violations. 620
F.2d at 967. The compliance officer notified Cerro that the inspection would
be conducted five days per week over the next three to four weeks. 467 F.
Supp. at 870-71. Cerro had recently been cited for safety violations as a
result of a previous, two-day inspection, which had been conducted with the
company's permission after a worker was killed at the plant in September,
1978. Id. at 870.
2. 620 F.2d at 967. Cerro offered to consent to the inspection if OSHA
agreed to limit the scope of its search for violations and allow a company
hygienist to accompany his government counterpart at all times, but OSHA
found these conditions to be completely unacceptable. 467 F. Supp. at 871.
The Supreme Court had recently held that OSHA may conduct non-consensual
inspections only if specifically authorized by a warrant or its equivalent, issued
by a neutral officer. See Marshall v. Barlow's, 436 U.S. 307, 322-25 (1978).
For a discussion of Barlow's in relation to OSHA's use of ex parte warrant
applications, see notes 61-68 and accompanying text infra.
3. 467 F. Supp. at 869. On November 10, 1978, District Judge Pollack
issued a temporary restraining order after tentatively concluding that the existing regulation had been interpreted by the Supreme Court to require adversary process prior to inspection. Id. at 871-72, citing 29 C.F.R. § 1903.4
(1978) (hereinafter § 1903.4). For the text of § 1903.4, see note 5 infra. The
validity of Judge Pollack's approach remained at issue both at trial and on
appeal. See notes 61-68 and accompanying text infra.
4. 467 F. Supp. at 872. A preliminary injunction was entered by the district court on November 27, 1980 and was based on the same grounds as the
temporary restraining order. Id. See note 3 and accompanying text supra.

(861)
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Rather than appeal from the injunction, OSHA amended its nonconsensual inspection regulation (section 1903.4)15 by issuing an interpretative ruling specifically authorizing ex parte warrants. 6
The
interpretative amendment was published in the Federal Register on
December 22, 1978.7 A week later, OSHA filed a motion to dissolve or
modify the district court's injunction on the ground that it was now
incompatible with section 1903.4 as newly interpreted. 8 The district
court denied the motion on March 8, 1979, 9 holding that OSHA's
5. 29 C.F.R. § 1903.4 (1978). Prior to the amendment, § 1903.4 read as
follows:
Upon refusal to permit a Compliance Safety and Health Officer, in the
exercise of his official duties, to enter without delay and at reasonable times any place of employment or any place therein, to inspect,
to review records, or to question any employer, owner, operator,
agent, or employee, in accordance with § 1903.3, or to permit a
representative of employees to accompany the Compliance Safety
and Health Officer during the physical inspection of any workplace
in accordance with § 1903.8, the Compliance Safety and Health Officer shall terminate the inspection or confine the inspection to other
areas, conditions, structures, machines, apparatus, devices, equipment, materials, records, or interviews concerning which no objection is raised. The Compliance Safety and Health Officer shall
endeavor to ascertain the reason for such refusal, and he shall immediately report the refusal and the reason therefor to the Area Director.
The Area Director shall immediately consult with the Assistant Regional Director and the Regional Solicitor, who shall promptly take
appropriate action, including compulsory process, if necessary.

Id.
6. 620 F.2d at 968. The relevant component of the amendment was a
new subsection (d) which read: "For purposes of this section, the term compulsory process shall mean the institution of any appropriate action, including
ex parte application for an inspection warrant or its equivalent." 43 Fed.
Reg. 59,839 (1978), currently codified at 29 C.F.R. § 1903.4(d) (1978). The
Secretary of Labor noted:
This amendment is made pursuant to section 8(g)(2) of the [Occupational Safety and Health] Act (29 U.S.C. 657) and Secretary of Labor's Order No. 8-76 (41 [Fed. Reg.] 25059), in implementation of
the general inspection and investigation authority conferred by section 8(a) of the Act. General notice of proposed rulemaking, public
participation therein and delay in effective date are not required by
5 U.S.C. 553, since this section is an interpretative rule, general statement of policy, and rule of agency procedure and practice.
43 Fed. Reg. 59,839 (1978).
7. 43 Fed. Reg. 59,839 (1978). The "Supplementary Information" published
with the amendment summarized the Secretary's reasons for promulgating the
amendment and noted the attention that § 1903.4 had received in Marshall
v. Barlow's, 436 U.S. 307 (1978), in which warrantless, non-consensual inspections were held unconstitutional, Id. For a discussion of Barlow's in relation
to OSHA's use of ex parte warrant applications, see notes 61-68 and accompanying text infra.
8. 467 F. Supp. at 872. The union local which had filed the complaint
with OSHA was granted leave to intervene as a party defendant and it supported OSHA's motion to dissolve or modify the injunction. Id. at 873.
9. 467 F. Supp. at 869. Because the two cases presented a common issue
of law, in the trial court and on appeal, the case was consolidated with
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amendment was not interpretative but legislative in that it substantially
affected "the owners of the millions of enterprises" to which it applied. 10
The court further held that as a legislative ruling, the amendment was
subject to the informal rulemaking requirements of section 4 of the
Administrative Procedure Act (APA)," and that, since OSHA had not
12
,complied with those requirements, its ruling was invalid.
On appeal, the United States Court of Appeals for the Third
Circuit

13

affirmed.

The court accepted OSHA's characterization of its

amendment as an interpretative ruling,' 4 but held that the administrative interpretation was not entitled to controlling weight and was
ineffective to authorize ex parte warrant applications under section
1903.4. Cerro Metal Products v. Marshall, 620 F.2d 964 (3d Cir. 1980).
The foundation for judicial review of interpretative administrative
rulings was established by the United States Supreme Court in Skidmore
v. Swift.' 5 In Skidmore, the Court held that statutory interpretations
by administrative agencies are not controlling upon the courts, but may
be accorded judicial weight commensurate with their thoroughness,
their consistency, and the soundness of their reasoning.' 6 The vitality
of these factors was affirmed in General Electric Co. v. Gilbert, 7 in
which the Court, after quoting the language of Skidmore,' 8 refused to
Fleck Indus., Inc. v. Marshall, 467 F. Supp. 869 (E.D. Pa. 1979), 467 F. Supp.
at 870.
10. 467 F. Supp. at 880. The district court noted the inconsistency between
the announced interpretation and previous OSHA practices. Id. at 876. For
a discussion of this inconsistency, see notes 54-65 and accompanying text
infra.
11. 5 U.S.C. §553 (1976).
12. 467 F. Supp. at 879-82, citing 5 U.S.C. § 553(b) (1976). For a discussion of the applicability of § 553(b), see notes 40-53 and accompanying text
infra.
13. The case was heard on January 11, 1980 by Chief Judge Seitz and
Judges Adams and Weis, and was decided on April 24, 1980. Judge Adams
wrote the majority opinion. Chief Judge Seitz dissented in a separate opinion.

It is interesting to note that it took OSHA less than a month to respond to the
court's decision.

See notes 96-97 and accompanying text infra.

14. 620 F.2d at 981-82. See notes 74-77 and accompanying text infra.
15. 823 U.S. 134 (1944). For an historical perspective on the significance
of Skidmore, see 2 K. DAVIS, ADMINISTRATIVE LAW TREATISE §7:10, at 50
(2d ed. 1979).
16. 323 U.S. at 140. At issue in Skidmore was whether the interpretation
of the term "working time" under the Fair Labor Standards Act, 29 U.S.C.
§§ 201-219 (1938) (current version at 29 U.S.C. §§ 201-219 (1976)), should include
a portion of time spent "on call" by company employed firefighters. 323 U.S.
at 136. After the lower court held that, as a matter of law, waiting time cannot be working time, the Supreme Court reversed and remanded the case for
proceedings deferential to the Administrator's interpretation. Id. at 140.

17. 429 U.S. 125 (1976).
18. Id. at 141. The Court referred to the following language from Skidmore as "[t]he most comprehensive statement of the role of interpretative
rulings ..." :
We consider that the rulings, interpretations and opinions of the
Administrator under this Act, while not controlling upon the courts
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recognize an administrative agency's interpretation because of its inconsistency with an earlier ruling.19 The General Electric Court distinguished between the weight which may be given to an interpretation
under the Skidmore criteria 20 and the "force of law" which attaches to
an agency's rules and regulations when they are promulgated under
legislative authority delegated by Congress. 21 In the latter case, administrative rulings can be set aside only if "arbitrary, capricious, an
abuse of discretion, or otherwise not in accordance with law." 22
In Bowles v. Seminole Rock & Sand Co., 23 the Supreme Court
established the standard for judicial review where the administrative
ruling interprets a regulation rather than a statute.24 The Court held
that in

such cases,

the administrative

interpretation

is controlling

"unless it is plainly erroneous or inconsistent with the regulation." 25
Seminole's presumption of controlling weight for interpretations of
by reason of their authority, do constitute a body of experience and
informed judgment to which courts and litigants may properly resort
for guidance. The weight of such a judgment in a particular case
will depend upon the thoroughness evident in its consideration,
the validity of its reasoning, its consistency with earlier and later pronouncements, and all those factors which give it the power to persuade,
if lacking the power to control.
Id. at 141-42, quoting Skidmore v. Swift, 323 U.S. at 140.
19. 429 U.S. at 142-43. The General Electric Court concluded that the
Equal Employment Opportunity Commission's (EEOC's) 1972 ruling that the
exclusion of pregnancy as a disability was a violation of Title VII of the
Civil Rights Act of 1964, as amended, 42 U.S.C. §§ 2000e-2000e-17 (1976), had
contradicted a 1966 opinion in which EEOC had taken the opposite position.
429 U.S. at 142, citing Opinion Letter of the General Counsel of the EEOC
(October 17, 1966).
20. See notes 16-19 and accompanying text supra.
21. 429 U.S. at 141. The Court noted that Congress had delegated no
such authority to the Equal Employment Opportunity Commission and, therefore, the Skidmore criteria for interpretative rulings applied. Id.
22. Batterton v. Francis, 432 U.S. 416, 426 (1977) (quoting the Adminis.
In Francis, the
trative Procedure Act, 5 U.S.C. §§ 706(2)(A), (C) (1976).
Court held that because the term "unemployment" was defined pursuant to
statutory authority, the definition had the "force and effect of law." 432 U.S.
at 426. The force of law also attaches to agency rulings which are promulgated under a general statutory authorization to makes rules and regulations
necessary to implement the statute. See Mourning v. Family Pub. Serv., Inc.,
411 U.S. 367, 369 (1973); Thorpe v. Housing Auth. of Durham, 393 U.S.
268, 280-81 (1969). In such cases, the regulation will be considered an exercise
of Congressionally delegated authority if "it is reasonably related to the purFamily Pub. Serv., Inc., 411
U.S.
the enabling legislation." Mourning v.
osesatof370.
23. 325 U.S. 410 (1945). The controversy in Seminole centered on a ruling
by the Office of Price Administration in which the phrase "the highest price
charged during March, 1942" was construed by the Administrator to mean
the highest price charged for deliveries completed during that month, regardless of when the charge was actually made. Id. at 416.
24. Id. at 414.
25. Id. The Court's rationale was that an ambiguous regulation was most
authoritatively construed by the Administrator responsible for its promulgation. See id.
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regulations was explicated in Udall v. Tallman,20 where it was contrasted to judicial review criteria for administrative construction of a
statute. 27 The Tallman Court noted that administrative construction
of a statute is entitled to weight if it is reasonable, 28 and that respect
is particularly warranted when the construction was contemporaneous
with the enactment of the statute. 29 In quoting the language of
Seminole,80 the Court added: "When the construction of an administrative regulation rather than a statute is in issue, deference is even
more clearly in order." 31
Recent Supreme Court opinions have expanded the Tallman
criteria somewhat by according additional respect to an agency's statutory interpretation if it is a long-standing one. 3 2 However, the Court's
review of regulatory interpretations continues to be governed by the
standard set forth in Seminole, and reaffirmed in Tallman, that an
administrative interpretation should be controlling unless it is plainly
38
erroneous or inconsistent with the regulation it interprets.
26. 380 U.S. 1 (1965).
27. Id. at 16-17. Tallman involved the Secretary of the Interior's construction of an Executive Order. Id. Since the power to modify the Order
had been delegated by the President to the Secretary, the Court viewed the
Executive Order as the equivalent of a regulation. See id.
28. Id. at 16. The Court observed: "To sustain [the administrative interpretation] of this statutory term, we need not find that its construction is the
only reasonable one or even that it is the result we would have reached had
the question arisen in the first instance in judicial proceedings." Id., quoting
Unemployment Comm'n of Alaska v. Aragon, 329 U.S. 143, 153 (1946).
29. 380 U.S. at 16-17. The Court noted that respect was particularly
warranted in the case of "a contemporaneous construction of a statute by the
men charged with the responsibility of setting its machinery in motion; of
making the parts work smoothly and efficiently while they are yet untried and
new." Id., quoting Norwegian Nitrogen Prods. Co. v. United States, 288 U.S.
294, 315 (1933).
30. See text accompanying note 25 supra.

31. 380 U.S. at 16.
32. See, e.g., International Bhd. of Teamsters v. Daniel, 439 U.S. 551, 556
& n.20 (1979). Various permutations of the criteria for review of statutory
interpretations have appeared in Supreme Court cases decided after Tallman.
See, e.g., United States v. National Ass'n of Securities Dealers, 422 U.S. 694,
719 (1975). ("consistent" and "longstanding"); Chemehuevi Tribe of Indians
v. Federal Power Comm'n, 420 U.S. 395, 409-10 (1975) ("longstanding," "uniform," and "contemporaneous"); NLRB v. Boeing Co., 412 U.S. 67, 75 (1973)
("consistent" and "contemporaneous").
33. See, e.g., Northern Ind. Pub. Serv. Co. v. Porter County Chapter of
the Izaak Walton League of America, 423 U.S. 12, 15 (1975); Ehlert v. United
States, 402 U.S. 99, 105 (1971). For a particularly impressive demonstration of
the deference accorded an administrative interpretation of a regulation as
compared with a statute, see United States v. Larionoff, 431 U.S. 864, 872
(1977). In Larionobf, the Court upheld the U.S. Navy's consistent interpretation of ambiguous reenlistment bonus regulations, but invalidated the regulations themselves by reason of their inconsistency with the congressional purpose in enacting the enabling statute. Id. at 872-77.
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In Ford Motor Credit Co. v. Milhollin,8 4 in which the Supreme

Court deferred to the Federal Reserve Board's interpretation of the
Truth In Lending Act 86 and regulations promulgated thereunder, 6
the Court acknowledged its "traditional acquiescence in administrative
expertise." a3 At least two courts of appeals have refused to accord
controlling weight to an interpretation of a regulation which was not
grounded in the agency's technical expertise or specialized knowledge, 8
and several other opinions specifically cite administrative expertise as a
principal factor in holding that an agency's interpretation of a regulation was entitled to deference.8 9
An issue closely related to the standard of judicial review is whether
a given "interpretative" ruling is subject to the notice and comment
requirements of the APA.40 While section 4 of the APA requires that
interested parties be given an opportunity to comment during the
41
informal rulemaking process for "substantive" or legislative rules,
42
The
"interpretative" rules are exempted from this requirement.
34. 100 S. Ct. 790 (1980).
35. 15 U.S.C. §§ 1601-1667e (1976).
36. Regulation Z, 12 C.F.R. §§ 226.1-.15 (1980).
37. 100 S. Ct. at 797. The Court noted the highly technical nature of the
substantive regulatory framework. Id.
38. See Jicarilla Apache Tribe v. Federal Energy Regulatory Comm'n, 578
F.2d 289, 292-93 (10th Cir. 1978) (interpretation of "purchased" gas); Southern
Mut. Help Ass'n v. Califano, 574 F.2d 518, 526-27 (D.C. Cir. 1977) (interpretation of "termination" of a grant).
39. See, e.g., Standard Oil Co. v. Department of Energy, 596 F.2d 1029,
1055-56 (Em. Ct. App. 1978); Esquire, Inc. v. Ringer, 591 F.2d 796, 801 (D.C.
Cir. 1978), cert. denied, 440 U.S. 908 (1979); Perine v. William Norton & Co.,
509 F.2d 114, 120 (2d Cir. 1974); Allen M. Campbell Co. Gen. Contractors v.
Lloyd Wood Constr. Co., 446 F.2d 261, 265 (5th Cir. 1971).
In a case decided soon after Seminole, the District of Columbia Circuit
would not defer to an interpretative ruling which was promulgated after the
controversy had arisen, ostensibly to impose a requirement of fair dealing upon
the regulatory agency. Fleming v. Van Der Loo, 160 F.2d 906, 911 (D.C. Cir.
1947). For two recent cases which cite Van Der Loo as authority, see Ames
v. Merrill Lynch, Pierce, Fenner & Smith, 567 F.2d 1174 (2d Cir. 1977) (refusing
to give controlling weight to an administrative interpretation which originally
appeared in a brief amicus curiae of the Commodity Futures Trading Commission); National Ass'n of Greeting Card Publishers v. United States Postal
Serv., 569 F.2d 570 (D.C. Cir. 1976), vacated and remanded sub nom. United
States Postal Serv. v. Associated Third Class Mail Users, 434 U.S. 884 (1977)
(deference denied to an after-the-fact interpretation by the Postal Service that
its own rate increase request had complied with procedural regulations).
40. 5 U.S.C. § 553 (1976).
41. 5 U.S.C. §§ 553(b)-(d) (1976). The term "substantive" in this context
refers to a rule which is legislative rather than to one which is non-procedural.
See Batterton v. Francis, 432 U.S. 416, 425 n.9 (1977); 2 K. DAVIS, supra note
15, § 7:9, at 48, quoting ATrORNEY GENERAL'S MANUAL ON THE ADMINISTRATIVE
PROCEDURE

ACT 30 n.3 (1947).

42. 5 U.S.C. § 553(b)(3)(A) (1976). This paragraph also exempts "general
statements of policy, or rules of agency organization, procedure, or practice
Id.
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APA does not define the term "interpretative," 43 and courts which have
been called upon to determine the applicability of this exemption have
4
taken two principal approaches.
One approach, which has been referred to as the "legal effect
test," 45 focuses primarily on the agency's characterization of its ruling. 46
If the agency indicates that the ruling is intended as an exercise of
delegated legislative authority, then compliance with notice and comment procedure is required.4 7 But if the agency simply states that the
ruling is interpretative, or if it otherwise indicates that the ruling is
not intended to have the "legal effect" of legislation, the exemption
from notice and comment procedure may be invoked by the agency. 48
Under the second approach, which is known as the "substantial
impact test," the court does not accept the agency's "interpretative"
designation as determinative, but takes the additional step of examining
the practical consequences of the ruling.4 9 If it will have a "substantial
impact" on those it regulates, the ruling is considered legislative and
0
the exemption from notice and comment procedure is not available.6
On the other hand, if there is no substantial impact on the regulated
parties, the ruling is considered interpretative within the meaning of
43. See id. § 551. The legislative history provides a partial description,
but not a definition: "[I]nterpretations are ordinarily of an advisory character,
indicating merely the agency's present belief concerning the meaning of applicable statutory language. They are not binding upon those affected, for, if
there is disagreement with the agency's view, the question may be presented
for determination by a court." ATTORNEY GENERAL'S COMMITTEE ON ADMINISTRATIVE PROCEDURE, FINAL REPORT 27 (1941).
A frequently quoted comment by the Senate Committee on the judiciary
is equally non-definitive: " 'interpretative' rules - as merely interpretations of
statutory provisions - are subject to plenary judicial review, whereas 'substantive' rules involve a maximum of administrative discretion." S. Doc. No.
248, 79th Cong., 2d Sess. 18 (1946) reprinted in LEGISLATIVE HISTORY OF THE
ADMINISTRATIVE PROCEDURE ACT 18 (1947).
44. See generally 2 K. DAVIS, supra note 15, § 7:15 at 69-76; Asimow, Public
Participation in the Adoption of Interpretative Rules, 75 MimI. L. REV. 520
(1977); Koch, Public Procedures for Promulgation of Interpretative Rules and
General Statements of Policy 64 GEO. L.J. 1047 (1976); Warren, The Notice
and Comment Requirement in Administrative Rulemaking: An Analysis of
Legislative and Interpretative Rules, 29 AD. L. REv. 367 (1977).
45. See Asimow, supra note 44, at 531.
46. See id. at 540.
47. See 2 K. DAVIS, supra note 15, § 7:15 at 69-76; Asimow, supra note
44 at 531, 540; Koch, supra note 44 at 1049-51 & n.11.
48. See id. For the treatment most strongly advocating the legal effect
test, see 2 K. DAvIs, supra note 15, § 7:15, at 71-76. For representative applications of the legal effect test, see, e.g., Marshall v. W & W Steel Co., 604
F.2d 1322, 1326 n.3 (10th Cir. 1979); Daughters of Miriam Center for the
Aged v. Mathews, 590 F.2d 1250, 1258-59 n.9 (3d Cir. 1978); Joseph v. United
States Civil Serv. Comm'n, 554 F.2d 1140, 1153 n.24 (D.C. Cir. 1977).
49. See Asimow, supra note 44, at 545.
50. See id.
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the APA, and informal rulemaking procedure need not be followed by
the agency. 51
The Supreme Court may have rendered the legal effect test vulnerable in its recent opinion in Whirlpool Corp. v. Marshall.52 The
unanimous Whirlpool Court suggested that a ruling might be designated
interpretative by the promulgating agency and yet not "qualif[y] as an
'interpretative rule' within the meaning of the APA." 53
Against this background, the Third Circuit began its examination
of the 1978 amendment by reviewing the relevant provisions of the
OSHA regulation it purported to interpret and the procedures under
which those provisions were implemented. 54 The language of section
51. See id. For the treatment most strongly advocating the substantial
impact test, see Warren, supra note 44. For representative applications of
the substantial impact test, see, e.g., Stoddard Lumber Co. v. Marshall, 627
F.2d 984, 986-88 (9th Cir. 1980); Brown Express v. United States, 607 F.2d
695, 701-02 (5th Cir. 1979); Reynolds Metals Co. v. Rumsfield, 564 F.2d
663, 664 (4th Cir. 1977), cert. denied, 435 U.S. 995 (1978); Detroit Edison
Co. v. EPA, 496 F.2d 244, 248-49 (6th Cir. 1974); Lewis-Mota v. Secretary of
Labor, 469 F.2d 478, 481 (2d Cir. 1972).
There is also what is arguably a third view on the interpretative rule
exemption, which is often treated as a variation of the substantial impact
test. See 2 K. DAVIS, supra note 15, § 7:17 at 80-83 & 86-87; Asimow, supra
note 44 at 545; Koch, supra note 44, at 1059-61. Under this view, the court
may impose notice and comment requirements with respect to an interpretative rule whose impact may be substantial, not as a matter of APA compliance, but in the interest of "fairness" and as an exercise of judicial discretion.
See, e.g., Thompson v. Washington, 497 F.2d 626, 639 (D.C. Cir. 1973) (tenants
of public housing authority held entitled to an opportunity to be heard prior
to rent increase); Independent Broker-Dealers Trade Ass'n v. SEC, 442 F.2d
132, 144 (D.C. Cir. 1971) (brokers who lost a source of revenue when the
New York Stock Exchange took the SEC's non-legislative "suggestion" to
abolish indirect commissions on brokerage fees, were held to have previously
received fair notice and opportunity to comment during pendency of a similar matter). In Energy Reserves Group v. Department of Energy, 589 F.2d
1082, 1096 (Temp. Em. App. 1978), the fairness rationale was held to have
been precluded by the Supreme Court's dictum in Vermont Yankee Nuclear
Power Corp. v. National Resources Defense Council, 435 U.S. 519 (1978). In
Vermont Yankee, the Court stated that lower courts may add to the rulemaking requirements of the APA only in extremely rare circumstances. Id.
at 524. For an analysis of this pronouncement and a theory as to why it may
be aberrational, see Davis, Administrative Common Law and the Vermont
Yankee Opinion, 1980 UTAH L. REV. 3 (1980). See also 1 K. DAVIS, ADMINISTRATIVE LAW TREATISE §§ 6:35-37, at 605-16 (2d ed. 1978).
52. 100 S. Ct. 883 (1980).
53. See id. at 890 n.15. In examining an OSHA regulation's status as an
interpretative rule for purposes of judicial review, the Court noted:
The petitioner has raised no issue concerning whether or not this
regulation was promulgated in accordance with the procedural requirements of the Administrative [sic] Act (APA), 5 U.S.C. § 553. Thus we
accept the Secretary's designation of the regulation as "interpretative"
and do not consider whether it qualifies as an "interpretative rule"
within the meaning of the APA, 5 U.S.C. § 553(b)(A).
Id.
54. 620 F.2d at 975. Notice of proposed rulemaking was published in the
Federal Register soon after the Occupational Safety and Health Act became
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1903.4 itself, which had remained unchanged from the regulation's effective date until the interpretation in question,5 5 provided that upon
an employer's refusal to allow an inspection, OSHA officials were "to
take appropriate action, including compulsory process, if necessary." 56
The court noted, however, that OSHA's implementation guidelines had
undergone a distinct change in language.5 7 The original 1972 compliance manual specifically proscribed, except under special circumstances, any advance notice to the employer that "a warrant has been
secured or that inspection will take place pursuant to the warrant." 58
In the 1976 edition, however, the wording was changed to prohibit advance notice "concerning compulsory process or pending inspection." 59
Since the possibility of an adversary hearing seems clearly to have been
precluded by the original wording but contemplated by the altered
version, the court took special notice of the change in terminology. 60
Observing that OSHA had offered no explanation for the change
in its compliance manual, 1 the court arrived at its own explanation
through an analysis of the agency's litigation strategy before the Supreme
Court in Marshall v. Barlow's, Inc. 6 2 In that case, OSHA's right to
conduct warrantless, non-consensual inspections was successfully challenged on constitutional grounds.13 The Third Circuit noted that in
the course of attempting to sustain its position that warrants should not
be required, OSHA had represented to the Barlow's Court that, as a
general practice, it proceeded against most non-consenting employers
through adversary process - by obtaining a court order upon a mere
representation of a statutorily authorized inspection scheme and without
effective.

Id. After the prescribed comment period, the proposed regulation

was adopted with only minor changes. Id.
55. See 45 Fed. Reg. 33,653 (1980) ("History of 29 C.F.R. 1903.4 and its
interpretation").
56. 620 F.2d at 975, quoting 36 Fed. Reg. 17,851 (1971). That notice made
29 C.F.R. § 1903.4 effective immediately upon publication on September 4,
1971. 620 F.2d at 975.
57. 620 F.2d at 975.
58. Id., quoting V DEPARTMENT or LABOR, OSHA, COMPLIANCE OPERATIONS
MANUAL V-8 (Jan. 1972). The identical wording appeared in the 1974 edition.
620 F.2d at 975.
59. Id., quoting V DEPARTMENT OF LABOR, OSHA FIELD OPERATIONS
MANUAL Change 2, at V-5 (Jan. 1976). The identical wording appeared in the
1978 edition. 620 F.2d at 975. The court noted that there was no suggestion
as to why Cerro was given advance notice of the warrant application in the
instant case. Id. at 976 n.31.
60. See 620 F.2d at 975-76.
61. 620 F.2d at 975. The court noted: "No explanation has been advanced for the change from the more specific term 'inspection warrant' to the
general term 'compulsory process.'" Id.
62. 436 U.S. 307 (1978). See note 7 supra.
63. 436 U.S. at 325. The case arose when a district court, after an adversary hearing, ordered a recalcitrant employer to allow OSHA to enter and
inspect the nonpublic area of its business premises. Id. at 309-10.
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any showing of probable cause. 64 Acknowledging that under such circumstances the employer seldom had grounds on which to resist the
inspection, OSHA had argued to the Barlow's Court that if its practice
of employing adversary process were required to operate in a warrant
application proceeding, where probable cause was at issue, the agency's
inspection program would be seriously impeded. 5
On the basis of the Supreme Court's response to OSHA's argument,
the Third Circuit concluded that the Barlow's Court had interpreted
section 1903.4 to require adversary process for non-consensual inspections.6 6 Noting that this interpretation by the Supreme Court was the
direct result of OSHA's affirmative representations and arguments, the
Third Circuit chose to follow it as a matter of judicial policy. 67 Accordingly, the court concluded that at the time of the 1978 amendment,
section 1903.4 did not empower OSHA to seek ex parte warrants.68
Turning to the question of whether OSHA's interpretative amendment of section 1903.4 was entitled to controlling weight, the court cited
64. 620 F.2d at 975-76. The court quoted from OSHA's Statement of
Jurisdiction in Barlow's:
Agency regulations currently require the secretary to obtain a court
order authorizing entry if the inspector is initially refused entry.
See 29 C.F.R. § 1903.4. A ruling by this Court that no warrant is
required should greatly reduce an employer's incentive to refuse entry. Moreover, since the district courts are always open for compulsory process purposes.... and there would ordinarily be no cognizable
contention in opposition, orders authorizing entry would issue swiftly
and routinely in the event of refusals, further reducing the interim
available to employers.
620 F.2d at 976, quoting Statement of Jurisdiction at 11 n.13, Marshall v.
Barlow's, Inc. 436 U.S. 307 (1978). It should be noted that for purposes of
an administrative inspection warrant, the government may satisfy the probable
cause requirement by showing that the establishment to be inspected was
chosen by means of reasonable legislative or administrative standards. Marshall v. Barlow's, Inc., 436 U.S. 307, 320-21 (1978), citing Camara v. Municipal Court, 387 U.S. 523, 538 (1967). Evidence of an existing violation is not
required. Id.
65. See Statement of Jurisdiction at 11-12 & n.13, Marshall v. Barlow's,
Inc., 436 U.S. 307 (1978).
66. 620 F.2d at 977-78. The Barlow's Court noted that "the kind of
process sought in this case and apparently anticipated by [section 1903.4] provides notice to the business operator." 436 U.S. at 318. The Court also
remarked: "If this safeguard endangers the efficient administration of OSHA,
the Secretary should never have adopted it, particularly when the Act does
not require it." Id. at 319. The Court further observed that it was within
OSHA's statutory authority to adopt a regulation expressly authorizing ex parte
inspection warrants. Id. at 320 n.15.
67. 620 F.2d at 979. The Third Circuit acknowledged that OSHA had
correctly identified the Supreme Court's interpretation of § 1903.4 as dictum.
Id. at 978. However, the court noted the distinction between obiter dictum,
a strictly gratuitous conclusion made in passing, and judicial dictum, a conclusion which, while not decisive of the issue before the court, has been
briefed, argued, and given full consideration. Id. at 978-79 n.39.
68. Id. at 979. For a summary of the basis for Chief Judge Seitz's disagreement with the court's conclusion, see notes 78-82 and accompanying text
infra.
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Udall v. Tailman as a source of judicial review criteria.69

While allow-

ing that OSHA's interpretation of compulsory process to include ex
parte warrants was a reasonable one, 70 the court pointed out that the
1978 amendment did not meet the Tallman criterion of contemporaneous construction. 71 Characterizing the amendment as "opportunistic,"
the court observed that it failed to satisfy the additional requirements

that the interpretation be "consistent" and "longstanding" in order to
be entitled to deference. 72 The court therefore held that OSHA's
amendment to section 1903.4 was not entitled to controlling weight and
that "any lesser weight that might otherwise be accorded that interpretation was dissipated by the agency's presentation to the Supreme Court
of a contrary construction of the regulation and [by] the resulting
Barlow's dictum." 78
Having determined that OSHA's interpretation was unable to sur-

vive analysis under the Third Circuit's standard of judicial review, the
court nevertheless addressed the issue of compliance with the notice and
comment requirements of the APA. 74 Acknowledging the support in
case law for the "substantial impact" test employed by the district
court, 75 the Third Circuit noted that it had previously adopted the
alternative "legal effect" test.76 Since OSHA had clearly designated the
69. 620 F.2d at 979. For a summary of the holding in Tallman, see notes
26-31 and accompanying text supra. The court noted that Tallman had previously been cited as authority in the Third Circuit's opinion in Budd Co. v.
Occupational Safety and Health Review Comm'n, 513 F.2d 201 (3d Cir. 1975)
(per curiam). 620 F.2d at 979.
70. See 620 F.2d at 979, quoting Budd Co. v. Occupational Safety and
Health Review Comm'n, 513 F.2d 201, 205 (3d Cir. 1975) (per curiam). The
court's tacit acknowledgement of the 1978 amendment's reasonableness is
apparently based on the fact that OSHA's interpretation comports with the
ordinary meaning of "compulsory process," which includes ex parte warrants.
See 620 F.2d at 979.
71. 620 F.2d at 979-80. See notes 26-31 and accompanying text supra.
72. 620 F.2d at 980, citing United States v. National Ass'n of Securities
Dealers, 422 U.S. 694, 719 (1975). See note 32 and accompanying text supra.
The court then cited the holding in Skidmore, as quoted in General Electric,
as additional support for adopting the firm requirement of consistency. 620
F.2d at 980. See notes 17-22 and accompanying text supra.
73. 620 F.2d at 980-81.
74. Id. at 981. For a discussion of this issue, see notes 40-53 and accompanying text supra.
75. 620 F.2d at 981 & n.45. For a general discussion of this approach, see
notes 49-51 and accompanying text supra.
76. 620 F.2d at 981, citing Daughters of Miriam Center for the Aged v.
Mathews, 590 F.2d 1250, 1255 n.9, 1258-59 (3d Cir. 1978). In reaffirming the
Third Circuit's support of the legal effect test, the court noted that that approach appeared to be consistent with the congressional intent in enacting the
APA. 620 F.2d 982 n.47. For a discussion of the APA's legislative history,
see note 43 supra. The court cited 2 K. DAVIS, supra note 15, § 7:15, at
69-76, as being critical in its opposition of the substantial impact test. 620
F.2d at 981 n.45. The court also cited 2 K. DAvis, supra, 7:10, at 54 and
Koch, supra note 44, as support for the alternative legal effect test. 620 F.2d
at 981 n.46.
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1978 amendment as interpretative, the court held that it was thereby
7
exempt from the notice and comment requirements of the APA. 7
Chief Judge Seitz's primary disagreement with the majority stemmed
from his unwillingness to allow OSHA's approach to the issues in
Barlow's to extend beyond the controversy decided there and to influence
any subsequent interpretation of the regulation.7 8 By viewing the
change to the 1976 compliance manual 79 as a permissible strategy to
meet the constitutional challenge which ultimately arose in Barlow's,80
the Chief Judge saw no reason to deprive the term "compulsory process"
of its ordinary meaning, which includes ex parte warrants. 81 Chief
Judge Seitz was thus unable to concur in the majority's conclusion that
section 1903.4 did not authorize ex parte warrants prior to the 1978
82
amendment.
It is submitted that in its review of the 1978 amendment, the Third
Circuit failed to recognize the distinction between the criteria applicable
to statutory and regulatory interpretations.8 3 To the extent that it
comports with the standards established in Skidmore and refined in
subsequent Supreme Court opinions, an administrative interpretation
of a statute is accorded great weight upon judicial review.8 4 But an
administrative interpretation of a regulation is entitled to controlling
weight unless it is plainly erroneous or inconsistent with the regulation
77. 620 F.2d at 982.
78. Id. at 984-85 (Seitz, C.J., dissenting).
79. See notes 59-69 and accompanying text supra.

80. See notes 61-65 and accompanying text supra.
81. 620 F.2d at 985 (Seitz, C.J., dissenting). With regard to the compliance manual's prohibition against "advance notice to the employer concerning
compulsory process or pending inspection," the Chief Judge construed "pending inspection" to apply not only to prospective inspections in general, but also
to any specific inspection that would be pending pursuant to compulsory
process. Id. at 984 (Seitz, C.J., dissenting), quoting V DEPARTMENT OF LABOR,
OSHA, FIELD OPERATIONS MANUAL Change 2, at V-5 (Jan. 1976). This construction contemplates only ex parte applications for compulsory process. See
620 F.2d at 984 (Seitz, C.J., dissenting). Accord, Stoddard Lumber Co. v.
Marshall, 627 F.2d 984, 989-90 (9th Cir. 1980) (ex parte warrants authorized
prior to 1978 amendment).
82. 620 F.2d at 983 (Seitz, C.J., dissenting).

The Chief Judge stated,

however, that had he agreed with the majority, he would have required notice
and comment. Id. at 983 n.1 (Seitz, C.J. dissenting). The Chief Judge noted:
"[o]n the other hand, if the original regulation did not permit ex parte warrants, then [the 1978 amendment] is a significant enough change to require
notice and comment no matter which of the various tests cited by the parties
is used." Id. It is submitted that in this context, notice and comment re-

quirements could not be imposed under the legal effect test.

See notes 45-48

and accompanying text supra.
83. See 620 F.2d at 979-80. The Cerro opinion cites a recent Third Circuit case which also ignores this distinction, but no authority for such an
approach is suggested. See id. at 980 n.42, citing Daughters of Miriam Center
for the Aged v. Mathews, 590 F.2d 1250, 1258 (3d Cir. 1978).
84. See notes 15-25 and accompanying text supra.
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it interprets. 58 It is suggested that, since section 1903.4 is a regulation,
the "contemporaneous" and "longstanding" criteria, which pertain only
to statutory interpretations, should not have been applied to the 1978
amendment.86
It is submitted that the court might nevertheless have invalidated
the 1978 amendment on the ground that it was inconsistent with section
1903.4.8 7 Such a holding would have been particularly appropriate in
view of the detailed analysis by which the court concluded that section
1903.4, at the time of the amendment, did not authorize ex parte warrants.88 As additional justification for refusing to defer to OSHA's
interpretation, the court might have noted that the contextual meaning
of the term "compulsory process" is not a matter within the agency's
expertise.8 9
It is suggested that the Cerro court would have been able to choose
a more effective rationale for its decision if it had declined to follow
the Third Circuit's previous adoption of the "legal effect" test.9 0 The
85. See notes 26-33 and accompanying text supra.
86. See notes 32-33 and accompanying text supra. The court apparently
took the position that an interpretation of a regulation is necessarily entitled
to deference only where it is promulgated contemporaneously with the regulation itself. See 620 F.2d at 979, citing Udall v. Tallman, 380 U.S. at 16;
Budd Co. v. Occupational Safety and Health Review Comm'n, 513 F.2d 201,
205 (3d Cir. 1975) (per curiam). This narrow view of Talman is contrary to
the Third Circuit's previous holding in Budd, where an interpretation of an
OSHA regulation was accorded deference even though it post-dated the regulation's effective date by 2 years. See Budd Co. v. Occupational Safety and
Health Review Comm'n, 513 F.2d at 202-05.
The three cases cited by the court as authority for applying the "longstanding" requirement to regulatory interpretations are uniformly inapposite
in that they involve interpretations of statutes rather than regulations. See 620
F.2d at 980 n.42, citing International Bhd. of Teamsters v. Daniel, 439 U.S.
551, 556 & n.20 (1979) (interpretation by the SEC of the term "investment
contract" in the Securities Act of 1933, 15 U.S.C. §§ 77a-77aa (1976), and the
Securities Exchange Act of 1934, 15 U.S.C. §§ 78a-78kk (1976)); United States v.
National Ass'n of Securities Dealers, 422 U.S. 694, 719 (1975) (interpretation
by the SEC of the term "dealer" in the Investment Company Act of 1940, 15
U.S.C. §§ 80b-1 to 80b-21 (1976)); Dow Chemical Co. v. EPA, 605 F.2d 673,
680-81 (3d Cir. 1979) (interpretation by the EPA of the term "manufacturer"
in the Toxic Substances Control Act, 15 U.S.C. §§ 2601-2629 (1976)).
87. See notes 25 &33 and accompanying text supra.
88. See notes 54-68 and accompanying text supra. It is certainly arguable
that an interpretative ruling which expressly authorizes ex parte warrants is
inconsistent with a regulation that has specifically been held not to authorize
such warrants. See note 66 and accompanying text supra.
89. See notes 34-39 and accompanying text supra. The court might also
have cited Fleming v. Van Der Loo, 160 F.2d 906, 911 (D.C. Cir. 1947) as
authority for the proposition that deference need not be accorded an interpretative ruling promulgated after the controversy has arisen. See note 39 supra.
In the instant case, the interpretation was issued not only after the controversy
arose, but after an injunction had been issued and OSHA had thereby lost
the first round in the ensuing legal contest. See notes 3-8 and accompanying
text supra.

90. See notes 45-48 & 76 and accompanying text supra.
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court could then have reached the same result by concurring in the
district court's ruling that the 1978 amendment, by reason of its substantial impact on employers, was invalid for noncompliance with APA
rulemaking procedure. 91
From a policy standpoint, it is suggested that the legal effect test is
difficult to justify. It allows an administrative agency, by declining to
exercise legislative authority, to peremptorily substitute judicial review
of its rules and regulations for the notice and comment procedure required under section 4 of the APA.9 2 Although the meaning of the
term "interpretative" as used in section 4 of the statute may be unclear,9 3
it seems unlikely that Congress intended to exempt from the notice and
comment procedure, as the legal effect test allows, any rule or regulation which an agency chooses to characterize as "interpretative." 94
As the Third Circuit probably anticipated, the practical impact of
its decision was the same as if the case had been decided on the grounds
91. See notes 10-11 8c49-51 and accompanying text supra. In a case heard
by Judges Gibbons, Rosenn and Garth and decided less than two weeks after
Cerro, the Third Circuit applied the substantial impact test to invalidate a
regulatory interpretation by the Secretary of Labor. See Marshall v. Western
Union Telegraph Co., 621 F.2d 1246, 1250, 1254 (3d Cir. 1980) noted in the
Third Circuit Review, 26 VILL. L. REV. 812 (1981). The Western Union court
cited Texaco, Inc. v. Federal Power Comm'n, 412 F.2d 740, 744 (3d Cir. 1969),
as authority for its approach and did not refer to Cerro or to the intervening
application of the legal effect test in Daughters of Miriam Center for the
Aged v. Mathews, 590 F.2d 1250, 1255 n.9, 1258-59 (3d 1978). See Western
Union, supra, at 1254; note 76 and accompanying text supra; note 92 and
accompanying text infra. The Third Circuit's position on this issue is apparently in need of clarification. Compare Cerro Metal Products v. Marshall,
620 F.2d at 981-82 (applying the legal effect test) with Marshall v. Western
Union Telegraph Co., 621 F.2d at 1254 (applying the substantial impact test).
92. See notes 45-48 and accompanying text supra. By choosing not to
exercise its delegated legislative authority, an agency will necessarily deprive its
ruling of the "force or law" and thereby subject it to the possibility of a more
rigorous judicial review. See notes 20-22 & 84-85 and accompanying text supra.
But an increased level of judicial scrutiny is hardly an adequate substitute
for notice and comment procedure. See Warren, supra, note 44 at 393-97.
Warren refers to this "substitution principle" as "somewhat of a sham and
certainly a contravention of the purposes and policies of the Administrative
Procedure Act," and as disrespectful to distinctions "grounded in the constitutional doctrine of separation of powers." Id. at 393, 397.

In one of the earlier Third Circuit cases which dealt with exemptions
from informal rulemaking procedure, it was stated that § 553 of the APA was

enacted to allow public participation in the rulemaking process and to enable
the administrative agency to educate itself before promulgating rules which
"have a substantial impact on those regulated." Texaco, Inc. v. Federal Power
Comm'n, 412 F.2d 740, 744 (3d Cir. 1969). It is submitted that neither of
these purposes is served where an agency is permitted to substitute judicial
review for notice and comment procedure. See id.
93. See note 43 and accompanying text supra.
94. See 5 U.S.C. § 553(b)(3)(A) (1976). If this were the Congressional
intent, then the term "interpretative" would have no meaning at all, for
purposes of the APA, except to signify an election by the promulgating agency
to exempt its ruling from notice and comment procedure and render it susceptible to unfavorable judicial review. See id.; notes 45-48 and accompanying
text supra.
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relied upon by the district court 5 Faced with the prospect of uneven
availability of ex parte warrants, OSHA elected to promulgate its
previously designated interpretative amendment as a legislative one in
accordance with the informal rulemaking requirements of section 4 of
the APA.96 The amendment to section 1903.4, expressly defining "compulsory process" to include ex parte warrants, thus became effective on
97
November 3, 1980.
The broader impact of the decision in Cerro may be less than
salutary. In response to the court's reaffirmation of the legal effect test,
it is suggested that administrative agencies, unimpressed by the limited
scope of OSHA's loss, may be marginally encouraged to promulgate
"interpretative" rules which are arguably substantive, perhaps in the
hope of avoiding the delay and political overtones which frequently
accompany informal rulemaking procedures.9 s It is suggested, however,
that any resulting trend toward administrative abuse of interpretative
rulemaking would soon be met by a preclusive holding by the Supreme
Court.9 9 In view of the Court's recent comment in the Whirlpool
opinion 100 and the continuing lack of consensus among the courts of
appeals,O' a Supreme Court pronouncement to clarify the meaning of
"interpretative" in section 4 of the APA may well have become an
imminent probability.
William G. Bornstein
95. For a summary of the district court's disposition of the case, see notes
9-12 and accompanying text supra.
96. 45 Fed. Reg. 33,652 (1980). On May 20, 1980, OSHA published in
the Federal Register notice of proposed rulemaking to amend § 1903.4 in the
same manner as the 1978 amendment. Id. In the accompanying background
information, it was noted that OSHA was unable to obtain inspection warrants ex parte in the Third Circuit and in two districts in Texas. Id. at
33,654. The comment period ended on July 21, 1980. Id. at 33,656.
97. 45 Fed. Reg. 65,916 (1980). After evaluating the numerous comments
received during the rulemaking period, OSHA made certain additions to the
final version of the amendment. Id. Labor union representatives suggested
that, in order to avoid unnecessary loss of the advantage of surprise, OSHA
should be required to obtain an ex parte warrant in advance of any inspection where the employer's refusal to consent could be anticipated. Id. at
65,922-23. Employers, on the other hand, expressed concern that OSHA might
be tempted to use ex parte warrants as an harassment tactic. Id. at 65,922.
OSHA responded to these and other comments by adding language to the
amendment which designated ex parte warrants as the "preferred form" of
compulsory process. Id. at 65,924. Language was also added to set forth nonexclusive "examples" of situations in which compulsory process would be sought
in advance of an attempted inspection. Id.
98. See 45 Fed. Reg. 65,916-24 (1980); note 97 supra.
99. See notes 92-94 and accompanying text supra.
100. See notes 52-53 and accompanying text supra.
101. See notes 48 & 51 supra.
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EDUCATION

-

REFUSAL TO PROVIDE

MENTALLY HANDICAPPED

CHILDREN WITH MORE THAN 180 DAYS OF EDUCATION PER
YEAR VIOLATES RIGHT TO APPROPRIATE EDUCATION
UNDER THE EDUCATION FOR ALL HANDICAPPED
CHILDREN ACT.

Battle v. Pennsylvania (1980)
Five mentally handicapped children and their parents commenced
three class actions 1 in the United States District Court for the Eastern
District of Pennsylvania2 against

numerous

parties,

including

the

Commonwealth of Pennsylvania, the Pennsylvania Department of Education (DOE) and three local school districts,8 seeking declaratory and
injunctive relief under the Education for All Handicapped Children
Act (Act).4 The suits alleged that the plaintiff children's rights to
an "appropriate education" under the Act had been violated by the
defendants' uniform policy of refusing to fund more than 180 days of
education per year for any public school student including members of
the handicapped class.5 The plaintiffs claimed that such a policy in1. Armstrong v. Kline, 476 F. Supp. 583, 586 (E.D. Pa. 1979), afi'd on
other grounds sub nom. Battle v. Pennsylvania, 629 F.2d 269 (3d Cir. 1980).
The certified class consisted of "[a]ll handicapped school-aged persons in the
Commonwealth of Pennsylvania who require or may require a program of
special education and related services in excess of 180 days per year and the
parents or guardians of such persons." 476 F. Supp. at 586. The Third Circuit interpreted the class designation as "those handicapped children whose
regression-recoupment syndrome makes it 'impossible or unlikely that they
will attain that state of self-sufficiency that they could otherwise reasonably
be expected to reach' if limited to 180 days of programming." 629 F.2d at
271 n.1, quoting Armstrong v. Kline, 476 F. Supp. at 597. For a discussion of
the propriety of the class designation, see notes 63 & 98 and accompanying
text infra.
2. The three class actions were consolidated for trial on their common
injunctive and declaratory issues. Armstrong v. Kline, 476 F. Supp. at 585.
3. Id. at 586. The defendant school districts were those in which the
named plaintiffs resided. Id.
4. 20 U.S.C. §§ 1401-1461 (1976). The pertinent sections of the Act are
§§ 1401-1420. The Act, which represents a congressional effort to provide
financial assistance to the states to meet the burdens imposed upon them by

the recent extensive judicial recognition of the right of handicapped children
to a free public education appropriate to their needs, establishes a program
which sets requirements which must be complied with by the states in order
that they may be eligible to receive this assistance. 629 F.2d at 272. For a
discussion of the relevant requirements of the Act, see note 7 infra.
5. 629 F.2d at 271-72. In outlining the policy of the defendant Pennsylvania Department of Education, which served as the basis of the defendants'
collective refusal to provide the requested funding, the district court stated:
It is the policy and practice of DOE to refuse to provide or to
fund the provision of education for any child, handicapped or nonhandicapped, for a period in excess of 180 calendar days per year.
It has instructed hearing officers conducting due process hearings

(876)
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terrupted their educational programming and thereby caused regression
in their skill development to such an extent that the time required to
regain the loss, once programming resumed, was so substantial that it
became impossible for them to learn the skills necessary to reach the
otherwise obtainable goal of self-sufficiency. 6
The district court held that the 180-day rule both deprived the
plaintiffs of their right to a "free appropriate public education" 7 and
violated their right to procedural safeguards under the Act.8 On appeal, the United States Court of Appeals for the Third Circuit 9 affirmed and remanded, 10 holding that the inflexible application of the
Pennsylvania 180-day rule prevents the proper formulation of individualized educational goals 11 for the Commonwealth's mentally handithat they are without authority to, and may not, order a special education program which is in excess of 180 days per year. Similarly,
defendants Philadelphia, Abington and Marple Newtown School Districts will not provide or fund the provision of education for any
of the children within their respective districts for a period in excess
of 180 days.
467 F. Supp. at 587. This policy will be hereinafter referred to as the 180day rule.
6. 476 F. Supp. at 592. The plaintiffs also asserted that a Pennsylvania
statutory provision which sets an annual ceiling on per student expenditures
violated the Act. 692 F.2d at 271-72. Furthermore, they claimed that these
policies also violated the due process and equal protection clauses of the
United States Constitution, the Rehabilitation Act of 1973, and various state
laws. Id. See U.S. CONsT. amend. XIV, § 1; The Rehabilitation Act of 1973,
29 U.S.C. § 794 (1976).
7. 476 F. Supp. at 605. The Act requires that each state seeking federal
assistance thereunder must have a policy that assures a "free appropriate public education" to all handicapped children. 20 U.S.C. § 1412(1) (1976). For
a complete discussion of this requirement, see notes 33-37 and accompanying
text infra. The DOE is the Pennsylvania agency responsible for providing
education to handicapped children in compliance with the Act. 476 F. Supp.
at 586.
8. 476 F. Supp. at 605. The Act prescribes that states receiving federal
assistance thereunder must afford the parents or guardians of the handicapped
children notice and an opportunity for a hearing before the educational
program of their child is altered. See notes 35-36 and accompanying text
infra. Although the defendant school districts complied with these requirements, they refused to provide or fund more than 180 days of education per
year for any child. 476 F. Supp. at 587. The DOE policy of instructing hearing examiners to limit special education programs to 180 days was found to
infringe on the "impartial" nature of the hearing afforded by the Act. Id.
at 587-88.
9. The case was argued before Judges Hunter, Van Dusen and Sloviter.
Judge Hunter wrote the majority opinion. Judge Van Dusen concurred.
Judge Sloviter concurred in part and dissented in part.
10. Although the majority agreed with the district court's conclusion, its
differing rationale compelled the court to remand the case to the district court

for modifications to be made on the motion of the parties. 629 F.2d at 281.
11. The Third Circuit, along with the district court, was primarily concerned with the effect which the 180-day rule had on the handicapped children's loss of skills acquired during the school year and their ability to recoup
these skills. Id. at 275. See text accompanying note 6 supra. The Third
Circuit's consideration of the case was limited to the interlocutory appeal of
the validity of the 180-day rule under the Act. 629 F.2d at 271.

Published by Villanova University Charles Widger School of Law Digital Repository, 1981

17

Villanova Law Review, Vol. 26, Iss. 3 [1981], Art. 10
VILLANOVA LAW REVIEW

[VOL. 26: p. 876

capped children in violation of the procedural safeguards of the Act.
Battle v. Pennsylvania, 629 F.2d 269 (3d Cir. 1980).

The right of handicapped children, who comprise over ten percent
of the school age population in America,1 2 to receive an education
which is appropriate to their special needs has, until only recently,
received little federal judicial or legislative attention.' 3 Although the
United States Supreme Court has not addressed the due process and
equal protection issues raised in "right to education" cases, 14 lower
federal courts have established support for a constitutional right to
education for handicapped children.1 5 The seminal case of Pennsylvania Association for Retarded Children v. Pennsylvania (P.A.R.C.) 16
was a class action brought by parents of thirteen individual retarded

children on behalf of all mentally retarded children whom the Commonwealth had excluded from the public schools.' 7 A three-judge
12. Weintraub & Abeson, Appropriate Education for All Handicapped
Children: A Growing Issue, 23 SYRAcUSE L. REV. 1037, 1038 (1972). For a
discussion of the dimensions of the plight of handicapped children and the
problems encountered in attempting to meet their educational needs, see
Haggerty & Sacks, Education of the Handicapped: Towards a Definition of
An Appropriate Education, 50 TEMP. L.Q. 961, 961-62 (1977); Handel, The
Role of the Advocate in Securing the Handicapped Child's Right to An Effective Minimal Education, 36 OHIo ST. L.J. 349, 350-53 (1975); Krass, The Right
to Public Education for Handicapped Children: A Primer for the New Advo-

cate, 1976 U. ILL. L.F. 1016, 1016-23 (1976).
13. The deprivation of educational services for handicapped children began to receive attention in the federal courts in the early 1970's when plaintiffs began to contend that handicapped children had a right to public
education. See notes 16-28 and accompanying text infra. Congress accepted
this argument and shortly thereafter manifested its recognition of the right
of handicapped children to public education by enacting various pieces of
legislation including the Education for All Handicapped Children Act. 20
U.S.C. §§ 1401-1461 (1976). See notes 29-33 and accompanying text infra.
14. See Frug, The Judicial Power of the Purse, 126 U. PA. L. REV. 715,
731 n.102 (1978).
15. See, e.g., Kruse v. Campbell, 431 F. Supp. 180 (E.D. Va.), vacated and
remanded on other grounds, 434 U.S. 808 (1977); Mills v. Board of Educ.,
348 F. Supp. 866 (D.D.C. 1972); Pennsylvania Ass'n for Retarded Children v.
Pennsylvania, 334 F. Supp. 1257 (E.D. Pa. 1971), modified, 343 F. Supp. 279
(E.D. Pa. 1972) (P.A.R.C.). For further discussion of Mills and P.A.R.C.,
see notes 16-28 and accompanying text infra.
16. 343 F. Supp. 279 (E.D. Pa. 1972).
17. Id. at 281-82. Pennsylvania statutes allowed school authorities to exclude from public education mentally retarded children found to be either untrainable, uneducable, of a mental age under 5 years, or of a chronological
age under 8 years. Id. at 282, citing PA. STAT. ANN. tit. 24, §§ 13-1375, 131304, 13-1330 & 1326 (Purdon 1962). These statutes were challenged by the
plaintiffs who contended that they violated procedural due process because
they failed to provide for notice and a hearing either before education was
denied to a retarded person or before a change in his educational assignment
occurred. 343 F. Supp. at 283. The plaintiffs also argued that: 1) the statutes
impaired federal constitutional rights of equal protection because classifying
children as uneducable lacks a rational basis in fact, and 2) the statutes violated the state constitution because they arbitrarily and capriciously denied
to their handicapped children an education constitutionally guaranteed to all
children. Id.
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panel of the district court approved a consent decree 18 which required
the public school officials to place each mentally retarded child in a
"free, public program of education and training appropriate to the
child's capacity." '9 Notwithstanding the scholarly dispute as to whether
a constitutional right to an education for retarded children was established by the P.A.R.C. decision, 20 there is general accord that the decision did further the educational interests of these children by affording
them an opportunity to benefit from a free public education.2 ' A few
18. 343 F. Supp. at 306. One of the important provisions of the consent
agreements was the stipulation that all mentally retarded persons are capable
of benefiting from a program of education and training, the objectives of which
would be self-sufficiency, or at least, self-care. Id. at 307.
19. Id. at 307. The consequence of the consent decree adopted by the
court was that "it was no longer necessary to show that the handicapped child
could fit into the existing educational program; rather the program had to
be tailored to the child's needs." Note, The Education for All Handicapped
Children Act of 1975, 10 U. MIcH. J.L. REF. 110, 113-14 (1976). The court
also found that, since the labeling of a child as mentally retarded imposes a
serious stigma, full due process protections of notice and a hearing must be
afforded to the child before such a label could be imposed by the school. 343
F. Supp. at 293-94, 303-04.
20. Compare Levinson, The Right to a Minimally Adequate Education
For Learning Disabled Children, 12 VAL. U.L. REv. 253, 261 (1978) (stating
that P.A.R.C. established that children have a constitutionally protected right
to education and cannot be excluded by reason of handicapping condition)
with Haggerty & Sacks, supra note 12, at 967-68 (court was not required to

comment upon the constitutional issues concerning equal protection of the
law); Krass, supra note 12, at 1044 (court never reached right to education
question due to its enforcement of consent decree); and Note, supra note
19, at 113 nn.20 & 23 (discussion of constitutional claims limited to jurisdictional determination of existence of colorable claims of constitutional violations).
21. See Note, supra note 19, at 113 & n.20 (P.A.R.C. has been frequently
treated as representing judicial recognition of the handicapped child's right
to public education despite concerns over its value as precedent). It has also
been stated that:
The consent agreement [adopted by the court] not only eliminated
virtually all of the deprivations of the challenged statutes, but it also
assured the right to free public education for all mentally retarded
children. Moreover, the agreement established a process for locating and evaluating all persons who had not been benefiting from
an appropriate education. Thus, although the plaintiffs failed to
produce affirmative precedents supporting the right to public education for handicapped children, they achieved the suit's purpose and
provided a model for future advocates.
Krass, supra note 12, at 1045 (footnotes omitted), citing Baugh, The Federal
Legislation on Equal Educational Opportunity for the Handicapped, 15
IDAHO L. REV. 65, 67-71 (1978); Kuriloff, True, Kirp ge Buss, Legal Reform
and Educational Change: The Pennsylvania Case, 41 EXCEPTIONAL CHILDREN
35 (1974); Comment, The Handicapped Child Has a Right to an Appropriate
Education, 55 NEB. L. REV. 637, 646-50 (1976) [hereinafter cited as Handicapped Child]; Comment, The Right to Education for Mentally Retarded
Children, 43 U.M.K.C. L. REV. 79 (1974); Note, Education: The Right of
Retarded Children to Receive an Education Suited to Their Needs, 77 DicK.
L. REV. 577 (1973); Note, Constitutional Law - Due Process - Equal Protection - Consent Agreement Prohibits State from Excluding Mentally Retarded Children from Public Education, 18 VILL. L. REV. 277 (1972).
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months later, the principles announced in P.A.R.C. were extended
by the District Court for the District of Columbia in a decision which
involved a class action brought on behalf of handicapped children who
had not been afforded a public education. 22 In Mills v. Board of
Education,23 the court held that the equal protection component of
the fifth amendment's due process clause 24 had been violated by total
deprivation of educational benefits to the plaintiff class. 25 The court
alternatively concluded that the defendants' failure to provide adequate hearings and to periodically review classification and exclusion
decisions had infringed on the plaintiff's rights to procedural due
process of law.26 The Mills decision, formed on the foundation constructed by P.A.R.C.,27 recognized a federal equal protection right to a
28
publicly funded education in all handicapped children.
22. Mills v. Board of Educ., 348 F. Supp. 866 (D.D.C. 1972). The District of Columbia had failed to provide publicly supported education and
training to the plaintiff class and had excluded, suspended, expelled, reassigned and transferred "'exceptional' children from regular public school
classes without affording them due process of law."
23. 348 F. Supp. 866 (D.D.C. 1972).

Id. at 868.

24. See Boiling v. Sharpe, 347 U.S. 497, 499 (1954) (concept of equal pro-

tection imputed into due process clause of fifth amendment in holding racial
segregation violative thereof); Hobson v. Hansen, 269 F. Supp. 401, 493 (D.D.C.
1967) (court concluded equal protection clause, in its application to public
education, is component of fifth amendment due process).
25. 348 F. Supp. at 875. The court, relying on District of Columbia precedent, deductively reasoned that since due process was violated by denying
poor public school children educational opportunities which were afforded to
affluent public school children, denial of all publicly supported education to
handicapped children while providing it to nonhandicapped children is, likewise, violative of due process. Id., citing Hobson v. Hansen, 269 F. Supp.
401, 497-98 (D.D.C. 1967) (application of strict scrutiny test holding that racial
segregation protects or advances no positive societal interests and unconstitutionally deprives negro and poor children of right to equal educational opportunity with more affluent public school children).
Accord, United States v. Norcome, 375 F. Supp. 270, 286-87 (D.D.C. 1974)
(training program for youth offenders as valuable as right to public education and
denial of such program if based on intellectual capabilities is unconstitutional).
But see San Antonio Independent School Dist. v. Rodriguiz, 411 U.S. 1, 24-25,
30-33 (1973) (education not within limited category of rights recognized by
court as guaranteed by the Constitution).
26. 348 F. Supp. at 875-76. The court noted that "due process of law
requires a hearing prior to exclusion, [sic] termination of classification into
a special program." Id. at 875, citing Williams v. Dade County School Bd.,
411 F.2d 299 (5th Cir. 1971); Vought v. Van Buren Pub. Schools, 306 F. Supp.
1388 (E.D. Mich. 1969). See also Goldberg v. Kelly, 397 U.S. 254 (1970);
Dixon v. Alabama State Bd. of Educ., 294 F.2d 150 (5th Cir.), cert. denied,
368 U.S. 930 (1961); Soglin v. Kauffman, 295 F. Supp. 978 (W.D. Wis. 1968).
27. See notes 18-21 and accompanying text supra.
28. 348 F. Supp. at 875-76. In contrasting P.A.R.C. to Mills, it has been
noted that the Mills decision effectively clarified and advanced the principles
enunciated in P.A.R.C. by transforming a private agreement - the consent decree
- into judicial recognition of handicapped children's due process right to receive
a publicly funded education that is afforded to non-handicapped children.
Handicapped Child, supra note 21, at 650. Also, Mills broadened the cate-
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Largely because of P.A.R.C. and Mills, legislative efforts to protect the rights of handicapped children soon intensified on both the
state and federal levels. 29

In section 504 of the Rehabilitation Act of

gory of children who have this due process right by extending the plaintiff
class from mentally retarded children to include those children who suffer
from behavioral, emotional or physical handicaps. Id.
The Mills decision was also important in its rejection of the state's lack
of funding argument. 348 F. Supp. at 875-76. The state argued that it
was financially impossible to afford the plaintiffs their requested relief of
providing a publicly supported education unless either more money was appropriated to special education services by Congress or there was a diversion
of funds already specifically appropriated for other educational services thereby
violating an Act of Congress and inequitably favoring the plaintiff class over
other children. Id. at 875. The court rejected the argument and concluded
that, rather than exclude the plaintiffs from a publicly funded education, the
state must expend its available funds "in such a manner that no child is entirely excluded from a publicly supported education consistent with his needs
and ability to benefit therefrom."
Id. at 876.
Other federal courts have also guaranteed the handicapped access to an
education appropriate to their needs. See, e.g., Frederick L. v. Thomas, 419
F. Supp. 960, 979 (E.D. Pa. 1976), aff'd, 557 F.2d 373 (3d Cir. 1977) (court
found plaintiff children with learning disabilities entitled to appropriate education under Pennsylvania special education laws); Lebanks v. Spears, 60
F.R.D. 135, 138 (E.D. La. 1973) (court acknowledged federal constitutional
guarantee of education commensurate with plaintiffs' needs and abilities);
Harrison v. Michigan, 350 F. Supp. 846, 848 (E.D. Mich. 1972) (in dismissing
plaintiff's claim, court concluded that legislative measures already undertook
to deal with equal protection problems as they related to educating handicapped children). But see McMillan v. Board of Educ., 430 F.2d 1145, 1149
(2d Cir. 1970) (state does not deny equal protection to handicapped children
merely by making the same grant to persons of varying economic need);
Cuyahoga County Ass'n for Retarded Children & Adults v. Essex, 411 F. Supp.
46, 56-57 (N.D. Ohio 1976) (Ohio special education statutes which provide
potentially limited training commensurate with funds provided for that purF ose and which vest discretion in official to determine optimal allocation of
unds do not deny mentally handicapped school-aged children equal protection); New York State Ass'n for Retarded Children, Inc. v. Rockefeller,
357 F. Supp. 752, 763 (E.D.N.Y. 1973) (state has no constitutional duty to
supply the educational needs of the handicapped in full where it has allocated finite resources among conflicting needs in a rational manner without
violating other constitutional rights).
29. This trend has been noted by one advocate:
One major effect of these right-to-education lawsuits and court decisions has been the dynamic increase in congressional attention to
and support of education of the handicapped. As a result of recently enacted federal law and regulations, handicapped children can
now point to detailed state statutory obligations and duties to support their claim to a minimally adequate education. In addition,
federal funds have been appropriated to help the states meet their new
obligations.
Levinson, supra note 20, at 274. In addition to § 504 of the Rehabilitation
Act of 1973, 29 U.S.C. § 794 (1976), and the Education for All Handicapped
Children Act, 20 U.S.C. §§ 1401-1461 (1976), see, e.g., The Developmental
Disabilities Assistance Bill and Bill of Rights of 1975, 42 U.S.C. § 6001-6081
(Supp. V. 1976) (statute authorizing federal grants to states who provide
services for persons with developmental disabilities including those attributable
to mental retardation, cerebral palsy, epilepsy or autism); CAL. EDUC. CODE
§§56000-56865 (West 1976) (statutory authorization of provision of educa-

Published by Villanova University Charles Widger School of Law Digital Repository, 1981

21

Villanova Law Review, Vol. 26, Iss. 3 [1981], Art. 10
VILLANOVA

LAW REVIEW

[VOL. 26: p. 876

1973 (section 504),ao which has been compared to the Civil Rights Act
of 1964,31 Congress provided that "[n]o otherwise qualified handicapped individual . .. shall, solely by reason of his handicap, be excluded from participation in, be denied the benefits of, or be subjected
to discrimination under any program or activity receiving Federal financial assistance." 82 In 1975, Congress enacted the Education for All
Handicapped Children Act which imposed upon states seeking federal
assistance the duty to have "in effect a policy that assures all handicapped children the right to a free appropriate public education." 38
The designated tool which gives content to this required "appropriate"
education is the individualized educational program (IEP) which outlines, among other things, the specific educational services to be provided to each handicapped child, the long and short-term educational
objectives and objective criteria and evaluation procedures for detertional services for individuals with exceptional needs, mentally retarded,
educationally handicapped and physically handicapped children to assure right
to appropriate educational opportunity); N.Y. EDUc. LAW §§4401-4409 (McKinney 1970) (statutory authorization to provide educational services to
physically and mentally handicapped and emotionally disturbed children to
promote their best interests); PA. STAT. ANN. tit. 24, §§ 13-1371 to 13-1382
(Purdon 1962) (statutory authorization to provide proper education and training of exceptional children under state reimbursement program); R.I. GEN.
LAws §§ 16-24-1 - 16-24-16 (1969) (statutory authorization of provision of
public education to best satisfy needs of handicapped children).
30. 29 U.S.C. § 794 (1976).
31. See Gilhool, The Right to Community Services, THE MENTALLY RETARDED CITIZEN AND THE LAW 172, 197-201 (1976).
32. 29 U.S.C. § 794 (1976). Through this provision, § 504 became a significant influence on state education systems because of the states' utilization
of federal funding. Baugh, supra note 21, at 72. For a complete discussion of
§ 504, see id. at 72-81.
33. 20 U.S.C. § 1412(1) (1976). Furthermore, the states must develop a
plan which details the policies and procedures which insure the protection of
that right. Id. § 1412(2). According to the Act, "free appropriate public
education" means:
[S]pecial education and related services which (A) have been provided
at public expense, under public supervision and direction, and without charge, (B) meet the standards of the state educational agency,
(C) include an appropriate pre-school, elementary, or secondary school
education in the state involved, and (D) are provided in conformity
with the individualized education program required under section
1414(a)(5) of this title.
Id. § 1401(18) (emphasis added). "Special education" is defined by the Act
as "specially designed instruction, at no cost to parents or guardians, to meet
the unique needs of a handicapped child, including classroom instruction, instruction in physical education, home instruction, and instruction in hospitals
and institutions." Id. § 1401(16) (emphasis added). "Related services," which
include transportation and developmental, corrective and other supportive
services such as audiology, speech pathology, recreation, psychological services,
certain medical services, physical therapy, occupational therapy, and counseling services, are those services which "may be required to assist a handicapped
child to benefit from special education". Id. § 1401(17).
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mining whether these objectives are being realized.3 4 The Act further
prescribes detailed procedural safeguards in order to insure that the
IEP is properly formulated to provide a free appropriate public education. 5 These include notification to parents or guardians of any
change in the child's IEP and, where complaints about changes are
presented, entitlement to an impartial hearing before an independent
hearing examiner.36 Where these procedures fail to resolve conflicts,
the Act provides that any party aggrieved by a state determination may
bring a civil action in a federal or state court.3 7
In constructing the Act, which is more comprehensive, both procedurally and substantively, than section 504,38 Congress did not, however, establish specific guidelines for determining the substantive content of this "appropriate" education.8 9 Rather, Congress gave the
34. 629 F.2d at 272-73. The IEP is defined as a
written statement for each handicapped child developed in any meeting by a representative of the local educational agency or an intermediate educational unit who shall be qualified to provide, or
supervise the provision of, specially designed instruction to meet the
unique needs of handicapped children, the teacher, the parents or
guardian of such child, and whenever appropriate, such child, which
statement shall include (A) a statement of the present levels of educational performance of such child, (B) a statement of annual goals,
including short-term instructional objectives, (C) a statement of the
specific educational services to be provided to such child, and the extent to which such child will be able to participate in regular educational programs, (D) the projected date for initiation and
anticipated duration of such services, and (E) appropriate objective
criteria and evaluation procedures and schedules for determining, on
at least an annual basis, whether instructional objectives are being
achieved.
20 U.S.C. § 1401(19). The IEP must be reviewed and, if appropriate, revised
at least annually by the local educational agency. Id. § 1414(a)(5).
35. See note 36 and accompanying text infra.
36. 629 F.2d at 273. Whenever the local agency proposes to change, or
refuses to change, the identification or evaluation of a child, or the provision
of a free appropriate public education to a child, the child's parents or
guardian must be notified and given the opportunity to present complaints
about any such matter if they are unsatisfied with any aspect of their child's
classification, placement, or program, as determined in the IEP. Id., citing 20
U.S.C. § 1415(b)(1) (1976). When a complaint is made, the parents or guardian
are entitled to an "impartial due process hearing" before a hearing examiner
who is not an employee of the agency involved in the education of the child.
629 F.2d at 273, citing 20 U.S.C. § 1415(b)(2) (1976). If the hearing is conducted by a hearing examiner, any party aggrieved may appeal to the state
educational agency for review of the local decision. 629 F.2d at 273, citing
20 U.S.C. § 1415(c) (1976).

37. 20 U.S.C. § 1415(e) (1976).
38. See notes 31-32 and accompanying text supra.
39. 629 F.2d at 277. For example, Congress provides only that the free
appropriate public education must meet the standards of the state educational
agency. 20 U.S.C. § 1401(18) (1976). Also, the actual services guaranteed to
handicapped children are not specified, rather, they are to be formulated during an IEP conference. Id. For a discussion of the IEP procedure, see note
34 and accompanying text supra.
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courts broad discretion to dictate the details of educational policy in
individual cases by interpreting the Act's general guidelines and granting relief which they determine to be "appropriate." 40
Since Battle represented the first appellate review of an exercise
of this judicial authority regarding the 180-day rule issue under the
Act, 41 the court undertook to interpret the Act's mandate of a "free
appropriate public education" in order to determine whether the
plaintiffs were being afforded this type of education.4 2 Having found
no clear definition of this term in the Act,43 the court analyzed the

Act's requirements 4 4 and noted that "the requirement that a free
appropriate public education meet the unique needs of the child
raise[d] "the most difficult question . . . of how the Act contemplates

that appropriate educational goals are to be determined."
40. 20 U.S.C. § 1415(e)(2) (1976).

4

Having

This section provides that judicial re-

view is to be granted only after the aggrieved party exhausts the applicable
administrative appeal procedures provided by the Act. Id. § 1415(b)-(e). For
a discussion of the judicial review authorized by the Act, see Note, supra note
19, at 147-51.
One commentator has cited reasons for the transfer of broad discretionary
authority from Congress to the courts. These include the existence of the
variety of needs presented by children with different handicaps, lack of agreement among educators as to what programs are most effective for handicapped
children, and the traditional notion that education is primarily a state and
local concern. See Note, Enforcing the Right to an "Appropriate" Education: The Education for All Handicapped Children Act of 1975, 92 HARV.
L. REV. 1103, 1108-09 (1979). The legislative history of the Act also reflects
the concern that traditional responsibility for the education of children has
been with state authorities. See 121 CONG. REC. 19,498 (1975) (remarks of
Sen. Dole), cited in Note, supra, at 1109.
41. The district court noted that one lower court had commented on the
issue of whether a "free appropriate public education" requires educational
programming in excess of 180 days. 476 F. Supp. at 602 & n.7, citing In re
Scott, K., 92 Misc. 2d 681, 685, 400 N.Y.S.2d. 289, 291 (Fain. Ct. 1977) (failure
of state to provide a handicapped child free residential placement for full 12
months of year where needs of child require precludes it from receiving federal
funding under the Act).
42. 629 F.2d at 276.
43. Id. The court also found no interpretive language in the Act's regulations to assist in formulating a definition of a free appropriate public education. Id. at 277, citing 45 C.F.R. § 84.33(b) (1979).

44. 629 F.2d at 276.

The court determined the relevant requirements of

the Act to be, first, a free appropriate public education which must conform
to the standards set by the state educational agency. Id., citing 20 U.S.C.
§ 1401(18)(b) (1976). Second, that education must be provided in conformity
with the individualized education program. 629 F.2d at 276, citing 20 U.S.C.
§ 1401(18)(d) (1976). Third, special education, as a part of free appropriate
education, must meet the unique needs of the handicapped child. 629 F.2d
at 276, citing 20 U.S.C. § 1401(16) (1976).
45. 629 F.2d at 276-77. In reaching this conclusion, the court made the
following analysis: "The only reason a child needs certain programming is
to accomplish certain educational objectives. If those objectives are removed,
these needs cease to exist. We must therefore decide how the Act contemplates that appropriate educational goals are to be determined." Id. at 276

(footnote omitted).
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46
decided that needs are necessarily determined in reference to goals
and finding little assistance in the Act itself as to how educational goals
for the mentally handicapped may be determined, 47 the court concluded that educational objectives for the handicapped are to be set
with reference to those established for the non-handicapped. 4S However, in its attempt to then determine what is "appropriate" educational
programming in light of these objectives, the majority realized that it
faced extremely difficult problems 49 which, "in the absence of legislative guidance approach the perimeter of judicial competence." 50 Failing to find such legislative guidance in the Act itself,51 the court turned
its attention to two policies perceived by the court as having been "incorporated into the Act" - 1) the traditional role of state and local
authorities as decisionmakers on questions of educational policy and
2) the recognized role of the states as comptrollers of the allocation of
scarce educational resources 5 2 - and concluded that "the Act contemplate[d] that the determination of appropriate educational goals, as
well as the method of best achieving those goals, are matters which are
to be established in the first instance by the states." 63

46. Id. See note 45 supra.
47. 629 F.2d at 277.
48. Id. This conclusion by the court is evidenced by its observation that
"the Act appears to focus on those needs which derive from the difference
between the handicapped child and a normal child. Thus, the Act probably
anticipates that, where possible, educational objectives for the handicapped
should be set with reference to those objectives established for the non-handicapped." Id. (emphasis added).
49. Id. These problems include the difficulty in selecting the standard for
comparison of the educational objectives of the handicapped with those of the
non-handicapped and in making the appropriate comparison. Id.
50. Id.
51. Id. In attempting to determine how educational goals were to be
determined under the Act, the court initially made a brief inquiry into whether
the Act itself addressed the issue and found "little assistance." Id.
52. Id. at 277-78. judge Hunter presented no concrete language in the
Act to support his adoption of these policies. Id. He seemed, rather, to advance them in response to his belief that "in cases such as this, the Act did not
contemplate a judiciary left to flounder in uncertain educational waters." Id.
at 277. judge Hunter seemingly concluded, initially, that Congress, in formulating the Act, presumed that the courts would consider the traditional role
of state and local authorities as a pivotal criterion in determining substantive
issues under the Act. See id. See also note 40 supra. Then Judge Hunter,
impressed by the legislature's recognition of the importance of the problem of
allocating scarce educational resources, concluded that decisions concerning resource allocation were best left to the states. 629 F.2d at 278.
Judge Hunter discovered evidence that these policies were "incorporated
into the Act" in various provisions thereof which included the requirement
that a free appropriate public education meet state educational agency standards, the responsibility delegated by the Act to the state educational agency
to ultimately comply with the Act, and the primary role of the state in the
structure of substantive educational decisionmaking established by the Act.
Id., citing 20 U.S.C. §§ 1401(19)(B), 1412(b), 1414(a)(5) & 1415(b)-(c) (1976).
53. 629 F.2d at 278. The court based this conclusion on its premise that
the policies it outlined were legislative concerns that pervade the Act. See
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Having given the states the responsibility "in the first instance"
to formulate both the educational objectives of the handicapped and
the means to achieve them,5 4 the court determined that the states are
restricted in this formulation through the Act's procedural safeguards of
individualized educational programs, 55 the parental complaint procedures,56 and oversight of state plans by federal and state authorities
and the public. 57

In

recognizing

the central conflict between

the

Pennsylvania 180-day rule and the Act's mandate of "free appropriate
public education,"' 8 the Third Circuit rejected the district court's
classification of the conflict as a substantive violation of the Act's
prescription of particular educational goals. 59 Instead, the majority,
note 52 and accompanying text supra. Judge Hunter, in support of the policy
of the traditional role of state and local authorities in the educational system,
cited case law that advanced this policy, but in different factual contexts where
no federal statute appropriating funding to state educational agencies was
involved. 629 F.2d at 277, citing Milliken v. Bradley, 418 U.S. 717, 741
(1974) (Court noted that local control over the operation of schools is a deeply
rooted tradition in public education where federal desegregation order imposed on city school system was reversed); San Antonio School Dist. v. Rodriguez, 411 U.S. 1, 49 (1973) (local control over education programs has merit
where the Court reversed lower court determination holding state educational
financing system unconstitutionally discriminated against the poor); Epperson
v. Arkansas, 393 U.S. 97, 104 (1968) (Court noted commitment of public education to the control of state and local authorities where state "anti-evolution"
statute held violative of first and fourteenth amendments).
In support of the policy of the recognized role of the states in the allocation of scarce educational resources, the court cited congressional recognition
of such a role in a Senate Report acknowledging the existence of situations
where scarce funds would have to be "expended equitably" to meet objectives.
629 F.2d at 278, quoting S. REP. No. 168, 94th Cong., 1st Sess. 23, reprinted in
(1975] U.S. CODE CONG. &AD. NEWS 1425, 1447.
54. 629 F.2d at 276, 278.
55. Id. at 279-80. The court found the IEP restrictive upon the states in
that, by its nature, it requires that "individualized" attention be given to
each child's needs, as articulated in the educational program, rather than
rigidly applied attention which treats the child as a member of a group. Id.
See note 34 supra.
56. 629 F.2d at 280. See note 36 supra. Although the court does not
explicitly mention the parental complaint procedures as a safeguard, it does
cite to the provision of the Act in which they appear. 629 F.2d at 280, citing

20 U.S.C. § 1415 (1976).

57. 629 F.2d at 280-81. The court noted that review and approval of
state educational standards by the Commissioner of Education along with public notice and comment on the standards will assure that any state standard
will be adequately filtered in order to detect and correct deficiencies before
certification of these standards. Id.
58. Id. at 276.
59. Id. at 275-76. The district court had concluded that the Act prescribed self-sufficiency as the goal of an appropriate public education through
an examination of its legislative history. See 476 F. Supp. at 603-04. After
finding no specific language on the issue in the Act, the district court cited,
as prevalent throughout the Congressional debates, an expressed concern for
securing the achievement of self-sufficiency through education for handicapped
children. Id.
In assessing the district court's determination, the Third Circuit acknowl-

edged this congressional concern for increased self-sufficiency yet balked at
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in identifying the conflict as procedural in nature, determined that the
states, rather than the Act, were to be responsible for establishing educational goals 60 and that the Pennsylvania 180-day rule precluded the
proper formulation of the content of a "free appropriate public education" through its violation of the Act's procedural safeguards because
the rigid 180-day rule was incompatible with the Act's mandate of
individual attention.6 ' Accordingly, the Third Circuit concluded that
handicapped children must now be afforded more than 180 days of
education per year where their individual conditions require it.62
Judge Van Dusen, in a concurring opinion, perceived the expressed
holding of the court to be somewhat narrower than that indicated by
Judge Hunter's opinion in light of the limited plaintiff class, as well
as the fact that the Act mandates an equitable distribution of available
funds, rather than distribution of a pre-determined amount of funds.6 3
Judge Sloviter, while also concurring in the court's holding,64 dissented
from the majority's rejection of the district court's reasoning65 - due
to her belief that "the ultimate goal of the statute was already set by
adopting
it due to the court's belief that it did not "define the content of
'appropriate
education' or . . . articulate specific educational goals."

629

F.2d at 279, citing S. REP. No. 168, 94th Cong., 1st Sess. 9 (1975), reprinted
in [1975] U.S. CODE CONG. & AD. NEWS 1425, 1433; 121 CONG. REC. 19492
(1975) (Senate debate); id. at 25541 (House debate). The court characterized
the congressional language as only a guide in the formulation of educational
goals, and asserted that the district court "was premature in attempting to
formulate educational policy from the legislative history in the face of the
Act's deference to state educational decisionmaking." 629 F.2d at 279.
60. 629 F.2d at 276, 278. See also notes 52-57 and accompanying text
supra.
61. 629 F.2d at 280. See note 55 supra.

62. 629 F.2d at 280, 281. The court also outlined cursory guidelines to be
met by the states and local educational authorities when it suggested that
there be an ascertainment of the "[r]easonable educational needs of each
child in light of reasonable educational goals [whereby a] reasonable program
to attain those goals . . . [is established]."

Id. at 280.

63. Id. at 281 (Van Dusen, J., concurring). In addressing the issue of the
scope of the class protected, Judge Van Dusen concluded that the district
court's class definition, accepted by the majority, was incomplete due to its
identification "of class members in terms of [an] ultimate legal conclusion,
rather than in terms of the factual attributes which place them in the class."
Id. at 281 n.1 (Van Dusen, J., concurring). In redefining the description of
the class, judge Van Dusen attempted to accommodate future parties concerned
with the litigation so they "will be able to know who is bound by our decision." Id. at 282 8 n.2 (Van Dusen, J., concurring). Judge Van Dusen also
indicated that an inability of states to fund full programs should result in
an equitable distribution of available funds between handicapped and nonhandicapped children but "will not in [itself] place the educational authorities
in noncompliance with the statute." Id. at 283 (Van Dusen, J., concurring)
(footnote omitted). For the majority's conclusion as to the class affected, see
note 1 supra.
64. 629 F.2d at 283 (Sloviter, J., concurring in part and dissenting in
part).
65. See note 59 and accompanying text supra.
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Congress when it legislated the specific goal of a 'free appropriate public education' and required the states to adopt that policy." 66
It is submitted that the Third Circuit correctly held that the Act,
with its emphasis on the individual, does not tolerate the imposition of
an "inflexible" policy of refusing to provide more than 180 days of
education to all handicapped children.6 7 In light of the Act's clear
characterization of handicapped children as a group of unique individuals, 68 it is submitted that rigid policies, such as the 180-day rule, which
neglect consideration of individual characteristics of the group members,
must necessarily fail under the Act. 69
It is suggested, however, that further analysis of the court's reasoning reveals that the Third Circuit has, in addition to striking down
the 180-day rule,70 shaped the role of the states under the Act in a
manner not intended by Congress by extrapolating from it a delegation to the states of the duty to set educational goals for handicapped
children.7 1 It is submitted that Judge Hunter, in writing for the majority, offered no substantial reasoning in support of this determina66. 629 F.2d at 284 (Sloviter, J., concurring in part and dissenting in part)
(emphasis supplied by Judge Sloviter). Judge Sloviter, recognizing the failure
of Congress to "define" the "ultimate goal" of the statute, maintained that
Congress did, however, articulate the goal. Id. Therefore, judge Sloviter
continued, "[t]here is no reason to defer to the states for a definition of the
Congressionally established policy." Id. In discussing the majority's rationale,
Judge Sloviter determined that "its deferral to state definition suggests that
each state may define the statutory goal differently." Id. In supporting the
district court's conclusion that the Act contemplates a goal of self-sufficiency
for handicapped children, judge Sloviter cited to Congress, the Commonwealth
of Pennsylvania, educational experts, and the general consensus as advocates
of this as a goal. Id. at 285-86 (Sloviter, J., concurring in part and dissenting
in part), citing S. REP. No. 94-168, 94th Cong., 1st Sess. 1, 6-7, reprinted in
[1975] U.S. CODE CONG. &cAD. NEWS 1425, 1430; 22 PA. CODE § 13.2(a) (1975)
(amended 1977).
Judge Sloviter then expressed further concern over the fulfillment of the
handicapped children's needs in light of this potentially variable statutory
goal. She stated:
[T]he statute manifests a considered judgment by Congress as to the
needs of the handicapped children of the entire country. Those
needs may not be adequately met if the local programs are measured
against a statutory goal which is permitted to vary with the happenstance of the state in which the child lives. There is nothing in the
statute which would warrant anything other than a uniformly applicable interpretation of the nationally prescribed goal of a "free
appropriate education."
629 F.2d at 284 (Sloviter, J., concurring in part and dissenting in part).
67. See note 11 and accompanying text supra. Lack of precedent dealing
with the issue of "free appropriate public education" forced the court to rely
heavily on statutory interpretation.
68. See notes 34-37 and accompanying text supra.
69. For examples of other such policies that may fail under the Act, see
note 97 infra. However, for a discussion of the practical effect of the Battle
decision on such policies, see notes 85-93 and accompanying text infra.
70. See notes 60-62 and accompanying text supra.
71. See note 54 and accompanying text supra.
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tion, as evidenced by his seemingly evasive elucidation of how the Act
authorizes the states to be determiners of educational goals for handi-capped children.7 2 Accordingly, this crucial aspect of the court's hold73
ing appears to rest on somewhat less than firm ground.
In addition to its somewhat conjectural reading of the Act, it is
further submitted that the court inadequately analyzed the Act's legislative history in its determination that the states are to be formulators
-of educational goals for handicapped children under the Act 74 by: 1)
giving that determination preference over a congressional concern for
the attainment of self-sufficiency as a goal of the Act 7 and 2) ignoring
72. After speculating that the Act focuses on the different needs of handi-capped and normal children, the court observed that the Act probably anticipates that educational objectives for the handicapped should be set with
reference to those established for the non-handicapped. See note 48 and
accompanying text supra. The court then, rather than give, or attempt to
give, an explanation of how those educational objectives might be established
by the states, shifted its focus, in a maze of language, to the problems which
determination of educational programming raises in terms of these speculative objectives. 629 F.2d at 277. See notes 49-50 and accompanying text
supra.

In discussing the policies of the traditional role of the states as determiners
of educational policy and control and the recognized role of the states as allo.cators of educational resources, which the court relied upon to support its
determination that the states are responsible for formulating educational goals
for handicapped children under the Act, the Third Circuit asserted no substantive rationale, but rather seemed to rest on conjecture. See note 52 and
accompanying text supra. It is submitted that the court, in discussing what it
perceived to be the recognized role of the states as allocators of scarce educational resources, gave no support for its conclusion that this role bears a relation to how and by whom educational goals are to be determined. See note 52
supra. It is further submitted that the court, in discussing this role, merely
-cited Congressional recognition of situations where scarce funds would have
to be expended equitably to meet educational objectives, a citation that lends
no support to the court-adopted role for the states. 629 F.2d at 278, citing S.
RsP'. No. 94-168, 94th Cong., 1st Sess. 23, reprinted in [1975] U.S. CODE CONG.
& AD. NEws 1425, 1447. The Congressional citation merely addresses the issue
of how to deal with the situation of insufficient funding, and not the issue of
who should determine the educational objectives that help to create that
situation. Id.
The reasoning of Judge Sloviter, in her dissenting opinion regarding these

issues, is, it is submitted, stronger and more logical than that of the majority.
See 629 F.2d at 284 (Sloviter, J., concurring in part and dissenting in part).
For a discussion of Judge Sloviter's dissenting opinion, see note 66 and ac-

companying text supra.
73. For a discussion of the importance of this determination, see notes
S8-95 and accompanying text infra.
74. See notes 51-53 and accompanying text supra.
75. 629 F.2d at 279.

For a discussion of this congressional concern and

the court's treatment thereof, see note 59 supra. This preference was exhibited by the court when it stated that there was "nothing in the legislative
history to overcome our [initial] conclusion that the states are free . . . to

establish specific educational goals." 629 F.2d at 278 (emphasis added).
As the court recognized, an examination of the face of the statute does
not indicate the meaning of "appropriate education" in terms of the substance
of educational goals for handicapped children or who is to determine them.
Id. at 276-77. See text accompanying note 43 supra. However, the court
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what language there is in the legislative history due to a lack of sufficient articulation.76 It is suggested that a reasonable interpretation
of the relevant legislative materials indicates a congressional intent to
define the goal of the Act as providing handicapped children with the
programming needed to attain self-sufficiency. 7 Therefore, it is further
then, rather than examining the legislative history of the Act, concluded from
case law and a cursory examination of legislative information that two policies called for assigning to the states the role of determining the educational
goals of handicapped children. 629 F.2d at 277-78. See notes 52-53 and accompanying text supra. This subordination of a complete examination of
legislative history to case law outside of the parameters of legislative discussion represents a marked departure by the Third Circuit from the standard
practice in the federal courts. For a discussion of the use of legislative history by the federal courts, see Note, A Re-Evaluation of the Use of Legislative
History in the Federal Courts, 52 COLUM. L. REV. 125, 128 (1952).
As Justice Jackson has stated: "[R]esort to legislative history is only justified where the face of the Act is inescapably ambiguous, and then I think we
should go to the legislative history of the Act but not . .. beyond Committee
reports, which presumably are well considered and carefully prepared."
Schwegman Bros. v. Calvert Distillers Corp., 341 U.S. 384, 395 (1951) (Jackson,
J., concurring). Judge Hunter recognized that the Act does not indicate the
meaning of "appropriate education" in terms of the substance of educational
goals for handicapped children or who is to determine them. 629 F.2d at
276-77. See text accompanying note 43 supra. In other words, Judge Hunter
recognized that the term "appropriate education" is ambiguous. Therefore,
it can be argued that Judge Hunter, in seemingly ignoring a reasonable interpretation of the pertinent legislative history of the Act, including that
contained in a Senate report, failed to heed the call of Justice Jackson by
not examining the most appropriate statutory source of information, next to
the Act itself, to clarify the Acts' terms. See notes 43-53 and accompanying
text supra.
Justice Frankfurter has cautioned, however, that too broad an inquiry into
the legislative history should be avoided. See American Stevedores v. Poullo,
330 U.S. 446, 460 (1947) (Frankfurter, J., dissenting) (judiciary should not read
into a committee explanation an independently derived construction when
the report is silent or unclear on the issue).
76. 629 F.2d at 279. See note 59 supra. It is submitted that Judge
Hunter, in requiring the legislative history to be "articulate" and "specific"
in its language, has effectively destroyed the value of legislative history in many
instances. The purpose of examination of legislative history is to discern the
legislature from sources other than the text of the statute due to its ambiguity,
conflicting meanings or inexactitudes. See Frankfurter, Some Reflections on
the Reading of Statutes, 47 COLUM. L. REv. 527, 527-29 (1947); Note, supra
note 75, at 125-27. Although no rule governs the duty of a judge in examining legislative intent from the history of the Act, Judge Hunter has seemingly
ignored a reasonable interpretation of the pertinent legislative language in
reaching his conclusion. See notes 43-53 and accompanying text supra. It
should be noted that other federal appellate courts have not hesitated to
reasonably examine the Act's legislative history in interpreting relevant provisions thereof. See Tatro v. Texas, 625 F.2d 557, 560-61 (5th Cir. 1980);
Concerned Parents v. New York City Bd. of Educ., 629 F.2d 751, 754 (2d
Cir. 1980); Stemple v. Board of Educ., 623 F.2d 893, 896-98 (4th Cir. 1980).
77. See 476 F. Supp. at 603-05. As Judge Sloviter noted in her dissent,
Congress did not define the goal contemplated by the statute but did articulate it within the legislative history of the Act. 629 F.2d at 284 (Sloviter, J.,
concurring in part and dissenting in part). Judge Sloviter identified the
importance of respecting the legislative history of this Act, the principle of
which can be applied to the examination of other legislation, when she stated
that the statute manifests a considered judgment by Congress as to the needs
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suggested that, had the court properly interpreted the legislative history of the Act, the district court's conclusion on this issue would have
78
been affirmed.
It is contended that the Battle decision discloses that the Third
Circuit has accepted a passive role for itself with regard to the determination of how the Act contemplates that educational objectives for
handicapped children are to be determined. The court exhibited this
passiveness when it deferred to the states the obligation of determining
the educational goals for handicapped children under the Act in the
first instance 7 and concomitantly recognized its judicial duty to make
that very determination later through the substantive evaluation of
state educational programs designed under the Act.8 0 Thus, the Third
of the handicapped children of the entire country." Id. (emphasis added).
Judge Sloviter seemingly concluded that courts, in this case specifically and in
all cases generally, should not ignore the time and effort expended by Congress
in constructing a statute, the purpose of which lies therein. Id. She indicated
that the Act requires the states to operate within the federally mandated
"policy" and not to supersede or substitute for it, as proposed by the majority.
Id. See notes 51-53 and accompanying text supra. The evidence found by
Judge Sloviter, in support of the Act's goal of the attainment of self-sufficiency
for handicapped children, is conclusive support for the reasonableness of this
interpretation of the Act. See note 66 supra.
78. For a discussion of the district court's conclusion on this issue and the
Third Circuit's response thereto, see note 59 supra.
79. 629 F.2d at 276, 278. See text accompanying note 54 supra.
80. The court recognized its role in this capacity when it stated:
We recognize that by this decision we may merely be postponing
the inevitable. The statute provides for federal and state judicial
review of individual educational programs which have been appealed
through the statutory procedure. Thus, it is quite possible that, in
the future, we will be called upon to evaluate the substantive content of educational programs developed under the Act.
,629 F.2d at 281 (citation omitted). The court's justification for such a position, its lack of "specialized knowledge and experience," seems to ignore the
fact that courts are frequently called upon to make specialized and difficult
decisions as part of their duty to decide cases and controversies. Id., quoting
San Antonio Independent School Dist. v. Rodriguez, 411 U.S. 1, 93 (1973).
For a discussion of the problems the court perceived in determining the
definition of "appropriate public education," see notes 49-50 and accompanying text supra.
This rationale of the court can profitably be compared with a federal
court's use of an abstention doctrine which allows it to decline to proceed
under certain circumstances though it has jurisdiction under a statute. See
-C. WRIGHT, LAW OF FEDERAL COURTS § 52, at 218 (3d ed. 1976).
Wright identifies two abstention doctrine situations which parallel that dealt with by the
court: 1) where the court abstains to avoid needless conflict with the administration by a state of its own affairs; and 2) where the court abstains to
leave to the states the resolution of unsettled questions of state law. Id. The
Third Circuit's decision to allow the states to determine the educational goals
of the handicapped under the Act was supported by its articulation of two
,educational policies that place the administration of educational policy within
the state's control. See notes 49-53 and accompanying text supra. The court
also deferred to the states in order to allow them to formulate "acceptable
[statutory] guidelines" to assist the court in the future by supplementing its
"'lack of specialized knowledge and experience." 629 F.2d at 281.
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Circuit acknowledged its duty to review the educational goals of handicapped children, as determined by the states, 8' under the "appropriateness" standard set forth in the Act,82 but chose to defer that review to
allow the states an opportunity to more thoroughly formulate those
goals, thereby assisting the court in its present inability to effectively
articulate those goals.8 3 It is submitted, however, that the Third Circuit could have avoided this problem entirely by adopting the district
court's analysis of how the Act itself articulates the educational goals
of handicapped children, thus eliminating the need to construct what is,
s4
it is suggested, an unsupported rationale for its deference to the states.
It is apparent that the Third Circuit, in requiring Pennsylvania to
afford handicapped children within the state more than 180 days of
education when needed,85 has imposed upon the state an increased financial burden of conjectural proportions 6 However, it is also suggested
that, as a result of its certification of the states as formulators of both
educational objectives and the procedures to achieve those objectives, 8s
the court has created a situation whereby the states can escape some of
that increased financial burden by arbitrarily downgrading, within presumably broader limits imposed by ultimate judicial review, the educational objectives of handicapped children to suit the amount of funds
they desire to apply towards their handicapped children.88 Also, it is sub81. 629 F.2d at 281. See note 80 and accompanying text supra.
82. See note 40 and accompanying text supra. For a discussion of the
court's review of the instant case, see notes 43-62 and accompanying text
supra.
83. See notes 49-50 and accompanying text supra. Although the result of
the court's decision does not result in any miscarriage of justice or deprivation
of individual rights, it appears that the court is abandoning its present duty,
even as it sees it, to interpret the Act itself in hopes that future guidelines,
possibly in the form of regulations, will be formulated by the Commissioner of
Education and the states to make its task somewhat easier. 629 F.2d at 281.
Also, it can be speculated that the court deferred its duty in the hope that
a different federal appellate court or possibly a state court might be faced with
the same issue under the Act and make the initial substantive statutory interpretation of an "appropriate" education in that context.
84. For a discussion of the court's rationale supporting its conclusion that
the states are the determiners of both educational goals and means under the
Act, see notes 51-62 and accompanying text supra.
85. See text accompanying notes 11 & 62 supra.
86. This increased financial burden will manifest itself in increased teacher
payrolls, administrator payrolls, transportation costs, medical costs, and operating costs such as utilities, food, supplies and others. For a discussion of the
services afforded handicapped children under the Act, see note 33 supra. The
unknown number of handicapped children that may qualify to receive more
than 180 days of education will prevent the state from ascertaining the increased financial burden and, consequently, accurately providing for it in the
budget.
87. 629 F.2d at 276-78. See text accompanying note 54 supra.
88. One commentator has suggested some reasons why states and local
authorities, presumably acting in good faith, might not provide the most attractive educational programs to their handicapped children:
[B]udgetary constraints will inevitably color many decisions and restrict the range of alternatives offered in the formulation of in-
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mitted that the parental complaint mechanism, the procedural safeguard
granted to parents of handicapped children to assist them in ensuring
their child's right to an "appropriate" education,80 may rest unutilized
by many parents 90 and, when utilized, may be circumvented by local
authorities desirous to remain within their budgetary constraints, 91 or
2
reluctant to expend the necessary time and effort. 9

Consequently, the

parental complaint mechanism may prove to be uninhibiting to edudividualized educational programs. Conscious that extra dollars spent
on special education may be cut from other portions of the school
budget, local school administrators may focus on what is available
within the school system rather than on what is most appropriate for
an individual child.
Note, supra note 40, at 1109-10 (footnotes omitted). It must be noted that
these concerns were expressed by the commentator only in response to his
perception of a lack of specific guidelines in the Act to assist educational authorities in formulating educational programs for handicapped children. Id.
at 1108-09. See note 39 supra. It is submitted that the Battle decision has
echoed, if not reinforced, these concerns by transforming what were once
assumedly, targeted, "probable" goals of the statute to potentially deficient
state-determined goals for handicapped children. See note 87 and accompanying text supra. It has been suggested that states have an incentive under
the Act to identify handicapped children but not to place them in expensive
programs due to the funding scheme under the Act whereby states receive
money based solely on the number of handicapped children served, without
regard to the nature of that service. See Note, supra, at 1109 n.43. It has
also been suggested that recognition of a statutorily mandated goal for handicapped children by the federal courts would create the situation where "a
local official is less likely to ignore [it] . . . - violation of which could threaten
the receipt of federal funds - than to bend flexible rules." Id. at 1110 (footnote omitted). It is submitted that Battle has given the states the opportunity
to formulate their own "flexible rules". Id. See text accompanying note 87
supra.

89. See notes 35-37 and accompanying text supra.
90. One author, in noting the pivotal importance of the parental complaint procedures with regard to this enforcement, has also recognized the

realistic conditions affecting these procedures which may frustrate any needed
review of prejudicial situations created by Battle:
Ideally, a parental complaint procedure would provide a realistic
enforcement mechanism.... In practice, however, the voices of many
parents may never be heard. Whether through deference to the
experience and expertise of educators, or because ignorance of handicapping conditions renders their expectations of their child too low,
many parents may rely without question on the judgment of . . .

school officials in making ...decisions. As a result, the discretion
of local administrators will often go unchecked.
Note, supra note 40, at 1110-11. See note 95 and accompanying text infra.
91. See note 88 supra.
92. The Battle decision has created the apparent necessity for state and
local educational authorities to increase the workload of present teachers and

administrators or, hire additional personnel to provide for the resulting increased workload. The results of an overexpansive workload may be a derogation of employee duties or attempts to persuade parents that special programs
handicapped children may in fact need are not required, simply because there

is not enough time to deal with the problem. Note, supra note 40, at 1110.
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cational authorities charged with formulating educational objectives
for handicapped children. 93
It is contended that, although the potentially prejudicial results
that may be created by the Battle decision - making the states formulators of both educational goals and means 94 - are susceptible to correction by the federal courts in future litigation, the questions of how
many handicapped children will be adversely affected in the interim
and for how long still remain.9 5
Furthermore, as a result of its focus on the need of handicapped
children to receive educational programming tailored to their individual
needs, 96 the Third Circuit in Battle has put into issue the durability
of any uniform federal educational programming policies which are
designed for non-handicapped children and are presently imposed on
handicapped children.9 7 The decision has also furnished future litigants under the Act with a fragile precedent on which to rely with
respect to the class protected by its decision and the role of the states
in the determination of educational objectives. 98 The unanswered
93. See notes 89-92 and accompanying text supra.
94. See notes 85-93 and accompanying text supra.
95. Implicit in this conclusion is the fact that, eventually, some litigation
will reach the federal courts to trigger a review of any prejudicial situations
created by the Battle decision and to remove any prejudice that might be
present. The question of whether and when this litigation will occur, if it
is necessary, is dependent, however, upon the knowledge of future litigants
of their rights of enforcement of appropriate educational programming under
the Act. For a discussion of the practical effectiveness of the parental complaint procedure with regard to this enforcement, see note 90 supra.
96. 629 F.2d at 280. See notes 55 &61 supra.
97. It can be speculated that other "across the board" educational policies
that disregard the individual characteristics of the handicapped may be in
jeopardy. These may include those policies imposing time constraints similar
to the 180-day rule (standard number of educational programming hours per
day, days per week), financial constraints (equal financial resources applied to
each child's education) and instructional constraints (one instructor without
any specialized training utilized to teach all subjects taken by handicapped
children).
In a recent decision, the District Court for the Southern District of New
York echoed this trend by holding that a handicapped (deaf) child was entitled
to the services of an interpreter in order to be afforded an "appropriate" education under the Act. See Rowley v. Board of Educ., 483 F. Supp. 528, 529
(S.D.N.Y. 1980).
98. The fragility of the precedential value of the case is the result of two
factors. First, Battle represents the first federal appellate decision interpreting
the provisions of the Act. This means that in the future the federal courts
will not have any consistent federal standard with which to concern themselves, thus leaving them free to formulate their own interpretations of the
Act. Secondly, the court's unsubstantial and perplexing reasoning in Battle,
standing alone, would not appear to be highly attractive to many courts. See
notes 70-73 and accompanying text supra. Its attractiveness is further diluted
in light of the logically constructed dissenting opinion of Judge Sloviter. See
note 66 and accompanying text supra. Judge Van Dusen's concurring opinion
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questions produced by the novelty of the Battle decision will remain unresolved pending future litigation in the federal courts under the Education for All Handicapped Children Act.
Chester J. Dudzik, Jr.
also reflects the inexactitudes of the majority's reasoning with respect to the
class affected by the decision. See note 63 and accompanying text supra.
Further analysis of the Battle decision indicates that the court accepted
an inconclusive definition of the class affected by its decision. See id. As
Judge Van Dusen points out in his concurring opinion, "[tlhe definition is
silent as to the physical and mental characteristics which individuals must
possess in order to be class members and entitled to relief sought." 629 F.2d
at 281 n.1 (Van Dusen, J., concurring). For further discussion of the class
affected by the decision, see note 63 and accompanying text supra. In adopting the district court's description of the class, the court acknowledged district
court language dealing with the class. 629 F.2d at 271 n.l. This language,
contrary to the majority's position, does little to clarify the composition of
the pertinent class. It should also be noted that the majority, in discussing
the class affected by its decision, implicitly recognized "self-sufficiency" as a
goal to be reached by handicapped children under the Act. Id. This recognition contradicts the majority's rejection of the district court's conclusion
that self-sufficiency is the goal, mandated by the Act, to be attained by handicapped children. See note 59 and accompanying text supra.
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LAND USE LAW - No CAUSE OF ACTION EXISTS UNDER 42 U.S.C.
§ 1983 FOR DEPRIVATION OF PROPERTY RIGHTS BY ZONING
ORDINANCE UNLESS ENACTMENT OF ORDINANCE WAS
PROCEDURALLY DEFECTIVE OR MANIFESTLY
IRRATIONAL.

Rogin v. Bensalem Township (1980)
On May 16, 1973, the Board of Supervisors of Bensalem Township,
Pennsylvania, granted final approval to Mark-Garner Associates (MarkGarner) to construct Bensalem Village, a 557 unit condominium project.'
On June 20, 1973, the township supervisors reduced the maximum allowable density 2 of the project from twelve units per acre to ten units
per acre.3 Under Pennsylvania law, the rezoning could not be applied
to the approved project for three years.4 During this three year period,
construction of the common area facilities and improvements required
by the township were substantially completed by Mark-Garner, 5 and
106 units were constructed and sold.6 Building permits for the additional condominium units were acquired in clusters as the existing
units were sold.7 At the end of the three year moratorium, MarkGarner was denied building permits for the remaining units which
would not be in conformity with the rezoning ordinance.8 Pursuant
1. Rogin v. Bensalem Twp., 616 F.2d 680, 682 (3d Cir. 1980), afJ'g No.
77-557 (E.D. Pa., Jan. 22, 1979). The project was to be located on a 50 acre
site which was purchased in late 1972. 616 F.2d at 682.
2. Rezonings for the purpose of reducing density level in residential
districts or reclassifying properties for a less intensive use in commercial and
industrial areas are often referred to as downzonings: Because density and
intensity reductions ordinarily produce a concomitant decline in the market
value of the regulated property, downzoning ordinances highlight the extent
to which governments may permissibly shift onto individual landowners the
costs associated with police power enactments that benefit the general welfare.

Williamson, Constitutional and Judicial Limitations on the Community's Power
to Downzone, 12 URB. LAW. 157, 157 (1980).
3. 616 F.2d at 683.
4. See PA. STAT. ANN. tit. 53, § 10508(4) (Purdon 1972). Rezoning ordinances passed subsequent to preliminary or final plan approval do not become
applicable for three years from the date of the approval. Id.
5. 616 F.2d at 682 n.2. The improvements included completion of the
storm sewers, sanitary sewers, water lines, and service roads, as well as 80%
of the underground electric feed lines and telephone trunk lines. Id.
6. Id. at 682.
7. Id. at 682 n.3.
8. Id. at 683. Under Pennsylvania law, a developer has no vested right
to rely on a zoning approval or subdivision approval unless he acquires a
building permit for the particular improvement and expends a substantial
amount of money in reliance on the permit. See, e.g., Herskovitz v. Irwin,
299 Pa. 155, 149 A. 195 (1930). Since Mark-Garner was required by the
township to apply for building permits in clusters as construction progressed,
(896)
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to the Pennsylvania Municipalities Planning Code,9 the denial of building permits by the zoning officer was appealed to the Zoning Hearing
Board which affirmed the decision of the Zoning Officer. 10 On appeal
to the Bucks County Court of Common Pleas, however, the Board's
decision was reversed."
Shortly after Mark-Garner appealed to the
Zoning Hearing Board, the Board of Supervisors rezoned the property
again,' 2 lowering the maximum density to four units per acre. 13 The
two downzonings resulted in a reduction of the total project density from
the anticipated 557 to no more than 200 units. 14
Purchasers of Bensalem Village condominiums brought a class
action in the United States District Court for the Eastern District of
Pennsylvania, naming Mark-Garner Associates, Bensalem Township,
and the Board of Supervisors as defendants.' 5 The condominium ownthe expenditure of $3,000,000 on common area improvements did not give the
developer a vested right to construct the project as originally approved. In re
Appeal by Mark-Garner Assocs., Inc., - Pa. Commw. Ct. -, 413 A.2d 1142,

1144 (1980).
9. PA. STAT. ANN. tit. 53, §§ 10101-11011 (Purdon 1972). Administrative
decisions by the municipal zoning officer must first be appealed to the municipal zoning hearing board before an appeal may be taken to the county court.
Id., §§ 10909, 11006(l)(d). If the record of the zoning hearing board's decision includes findings of fact, and the court does not elect to take additional
evidence, the findings shall not be disturbed by the court if supported by sub-

stantial evidence. Id. § 11010.
10. 616 F.2d at 682.
11. In re Appeal by Mark-Garner Assocs., Inc., No. 77-0718-09-5 (C.P.

Bucks Cty., May 18, 1978) (unpublished opinion), rev'd, - Pa. Commw. Ct.
-, 413 A.2d 1142 (1980). The Court of Common Pleas interpreted the three
year moratorium provision of the Pennsylvania Municipalities Code to permit the completion of a project after the three year deadline where "the
developer has proceeded in good faith to take substantial steps toward completion within the three-year period." In re Appeal by Mark Garner Assocs.,
Inc., No. 77-0718-09-5, slip op. at 6 (C.P. Bucks Cty., May 18, 1978). See
PA. STAT. ANN. tit. 53, § 10508(4) (Purdon 1972). Reversing the lower court's
decision, the Commonwealth Court held that "since the landowner was not
acting in reliance upon permits issued, it has no vested right to complete its
project in violation of the applicable ordinances." - Pa. Commw. Ct. at -,
413 A.2d at 1145. For a discussion of Pennsylvania's "vested building permit doctrine," see note 8 supra.
12. 616 F.2d at 683. The second downzoning occurred on October 8,
1976, less than two weeks after the request for building permits was denied.
Id.
13. Id. at 683.
14. Id. The common area improvements had been constructed to accommodate the needs of 557 units as originally planned. Id. If only 200 units
could lawfully be constructed, the common area expense of the condominium
owners would greatly exceed the amount anticipated when the condominium
declaration was filed in accordance with Pennsylvania law. Id. See PA. STAT.
ANN. tit. 68, § 700.401 (Purdon 1965).
15. Rogin v. Bensalem Twp., No. 77-557 (E.D. Pa., Jan. 22, 1979) (unpub-

lished opinion). At the time of the district court decision, the Bucks County
Court of Common Pleas had issued a mandamus order to compel the issuance
of building permits and Commonwealth Court had not yet decided to reverse.
Id. slip op. at 2. Thus, the condominium owners could recover damages
only for delay in construction, although they also contended that their pro
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ers' claims against the township for injunctive relief and damages resulting from the delay in construction were dismissed by the district
court, as were the pendent state claims against the developer for breach
of contract. 16
As a defendant in the class action, Mark-Garner cross-claimed
against the township, township supervisors, zoning hearing board members, and zoning officer, alleging that their acts constituted violations
of the Civil Rights Acts (sections 1983,17 1985,18 1986 19), as well as
violations of the due process and equal protection provisions of the
fifth20 and fourteenth21 amendments to the United States Constitution. 22 The district court dismissed the section 1985 and section 1986
rata contributions to the maintenance of the common facilities would be
drastically increased if the rezoning amendments were applied to the project.
Id.

16. Id. slip op. at 6. The district court opinion, written by Judge McGlynn, held that, since the Bucks County Court of Common Pleas had directed
the issuance of the building permits, "plaintiffs have not been deprived of
any property nor have their contracts been impaired in any way." Id. slip op.
at 2.
17. 42 U.S.C. § 1983 (1976). Also known as the Civil Rights Act of 1871
or the Ku Klux Klan Act, § 1983 provides that:
Every person who, under color of any statute, ordinance, regulation,
custom, or usage, of any State or Territory, subjects, or causes to be
subjected, any citizen of the United States or other persons within
the jurisdiction thereof to the deprivation of any rights, privileges,
or immunities secured by the Constitution and laws, shall be liable to
the person injured in an action at law, suit in equity, or other proper
proceeding for redress.
Id.
18. 42 U.S.C. § 1985 (1976). Four elements must be shown to successfully state a claim under § 1985. There must be:
(1) a conspiracy;
(2) for the purpose of depriving another of equal protection or equal
privileges and immunities;
(3) any act in furtherance of the conspiracy committed or caused to be
committed by a conspirator;
(4) whereby another was injured in his or her person or property or
deprived of a right or privilege as a United States citizen.
Bethel v. Jendoco Constr. Corp., 570 F.2d 1168, 1173 (3d Cir. 1978).
19. 42 U.S.C. § 1986 (1976). A comparison provision to § 1985, § 1986
"provides the claimant with a cause of action against any person who, knowing that a violation of § 1985 is about to be committed and possessing power
to prevent its occurrence, fails to take action to frustrate its execution." Id.
See also Rogin v. Bensalem Twp., 616 F.2d at 696.
20. U.S. CONsT. amend. V.
21. U.S. CONST. amend XIV.
22. 616 F.2d at 683. Specifically, Mark-Garner alleged that the defendants
had entered into a conspiracy to deny the developer's constitutional and civil
rights to substantive and procedural due process, to diminish and/or destroy
the value of Mark-Garner's property, and to prevent the development of
Bensalem Village at the densities permitted under the zoning ordinance in
effect at the time when final approvals were granted and when construction
was well under way. Plaintiff's Petition for Certiorari (Appendix) at A65-66,
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cross-claims on the ground that Mark-Garner had failed to show purposeful and intentional discrimination. 23 The section 1983 action was
dismissed on the ground that no constitutional right had been denied
by the municipality or its officials. 24 On appeal, the United States
Court of Appeals for the Third Circuit 2 affirmed, holding that zoning
ordinances restricting density do not infringe constitutionally protected
property rights unless the enactment of the ordinance was procedurally
defective or manifestly irrational. Rogin v. Bensalem Township, 616
F.2d 680 (3d Cir. 1980).
During the past decade, several Supreme Court opinions have developed the necessary framework to subject municipalities to suits for
damages under section 1983 when landowners are deprived of property
26
In
rights by constitutionally defective municipal zoning ordinances.
2
Lynch v. Household Finance Corp.,?7 the deprivation of property rights

Mark-Gamer Assoc. v. Bensalem Twp., 47 U.S.L.W. 3001 (filed June 20,
1980). Count 31 alleged that the defendants "have openly announced that
each of them . . . will take any and all actions necessary to stop this and

other developments whether such conduct is unlawful or permissable [sic],
and where such conduct is appealed .

. . ,

to engage in dilatory tactics in

order to discourage this and other developments .... " Id. at A66-67.
23. Rogin v. Bensalem Twp., No. 77-557, slip op. at 4 (E.D. Pa., Jan.
22, 1979). The standard used to test the sufficiency of allegations of a
deprivation of equal protection in a § 1985 action is that the discrimination
must be based on some "racial, or perhaps otherwise class-based, invidiously
Griffin v. Breckenridge, 403 U.S. 88, 102
.
discriminatory animus.
(1971).
24. Rogin v. Bensalem Twp., No. 77-557, slip op. at 5 (E.D. Pa., Jan. 22,
1979). The district court found that:
The whole case . . . is bottomed on the "amendment to the zoning
ordinance" but . . . those amendments are not applicable to Ben-

salem Village by reason of Section 508(4) of the Pennsylvania Municipalities Planning Code . .

.

. Even assuming the amendments were

applicable, the burden is on the plaintiffs to show that the zoning
ordinance was an improper exercise of the police power.
Id. (citations omitted).
25. The case was heard by Judges Adams, Rosenn, and Weis. Judge Adams
wrote the opinion for a unanimous court.
26. For the text of 42 U.S.C. § 1983 (1976), see note 17 supra. Although
constitutional challenges to municipal zoning ordinances have been heard in
the federal court system under question jurisdiction since Village of Euclid v.
Ambler Realty Co., 272 U.S. 365 (1926), the only remedy formerly available
to a landowner deprived of constitutionally guaranteed property or due process rights has been invalidation of the ordinance in question. See, e.g., Agins
v. City of Tiburon, 100 S. Ct. 2138 (1980). Invalidation of an overly restrictive ordinance is usually inadequate relief for the landowner since the full
benefit of his property has been unlawfully denied him during litigation and
since the municipality may attempt to "zone around" the challenger or pass
another, only slightly less restrictive, ordinance following a successful challenge. See Hyson, The Problem of Relief in Developer-Initiated Exclusionary
Zoning Litigation, 12 URB. L. ANN. 21, 41-48 (1976).

Thus, an action for

damages under § 1983 is viewed as a means for obtaining complete recovery.
See note 93 and accompanying text infra.
27. 405 U.S. 538 (1972).
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was held to constitute a cause of action under section 1983.28 Consequently, deprivation of the lawful use of real property by a constitutionally defective zoning regulation became actionable. 29 In Monell v.
New York City Department of Social Services,30 the Supreme Court
reversed a long line of cases and held that a municipality was included
within the definition of "person" as used in section 1983 and was,
therefore, subject to suits for damages under that statute.3 1 Last term,
in 1980, the Supreme Court further extended the potential liability of
municipalities when it held in Owen v. City of Independence 32 that
municipalities sued under section 1983 are not entitled to qualified
immunity from liability by asserting the good faith of their municipal
officials as a defense. 83
Although many of the procedural obstacles to a successful suit
under section 1983 have thus been removed, several substantive legal
barriers, notably the rational relationship test s4 and the presumption of
28. Id. at 542.

In Lynch, the Supreme Court rejected the distinction be-

tween personal and property rights on the ground that the right to enjoy
property without unlawful deprivation was as "personal" as the right to
liberty. Id. Thus deprivation of a bank account, a welfare check, or the use
of real property became protected under the Civil Rights Acts from unlawful
state action. See Note, Section 1983 and Federalism: The Burger Court's New
Direction, 28 U. FLA. L. REV. 904, 913-14 (1976). The note discusses the following concerns expressed by courts with respect to the increased scope of the
remedy: (1) the burden imposed on overcrowded federal court dockets by the
proliferation of actions; (2) the broad underlying issues of federalism raised by
such extensive federal review of state action; and (3) the confusion regarding
the breadth of the remedy, that is, the limits on the substantive rights pro-

tected by the statute.

Id. at 915.

See also H.

FRIENDLY,

FEDERAL JURISDIC-

TION: A GENERAL VIEw 75-107 (1973).

29. See, e.g., Studen v. Beebe, 588 F.2d 560 (6th Cir. 1978); Lavoie v. Bigwood, 457 F.2d 7 (1st Cir. 1972).
30. 436 U.S. 658 (1978). For a discussion of Monell and its ramifications,
see Note, Post-Monell Viability of Implied Fourteenth Amendment Cause of
Action Against Municipalities, 24 VILL. L. REv. 314 (1979).
31. 436 U.S. at 701.
32. 100 S. Ct. 1398 (1980).
33. Id. at 1402. Although Owen seems to have increased the potential
susceptibility of municipalities to suits for damages in land use litigation, one
commentator has suggested that the broadening of potential liability will be
counter-balanced by a contraction in the substantive rights accorded property
owners detrimentally affected by zoning ordinances:
[P]roperty owners and developers should not rejoice too soon. The
principle that damages may be awarded for invalid regulation may
make courts extremely reluctant to find for the plaintiff in land use
cases. So land use plaintiffs could find the courts giving the municipal decisions the benefit of the doubt in all but those few cases where
the imposition of a damage award does not seem unjust.
Smith, Comment: Owen v. City of Independence, 32 LAND USE L. & ZONING
DiG. 5, 8 (1980).

34. An exercise of sovereign state power through economic or social legislation is given only "minimal scrutiny" when challenged in the'federal courts.
Williamson v. Lee Optical Co., 348 U.S. 483, 489 (1955). Because of considerations of federalism and comity, a federal court will only inquire whether
the means of regulation adopted by the state or municipal ordinance is ra-
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legislative validity,8 5 remain to impede land use litigation in the federal
forum. These barriers affect all three of the customary challenges to
overly restrictive zoning ordinances - the substantive due process challenge, 88 the equal protection challenge, 37 and the "taking" challenge.8 8
An aggrieved landowner makes a substantive due process challenge when he claims that the zoning ordinance, or rezoning ordinance,
restricting the use of his land is unreasonable, arbitrary, and serves no
legitimate public purpose.3 9 Although the landowner may feel that
his property rights are unduly restricted, the Supreme Court in Pennsylvania Coal Co. v. Mahon 40 firmly established that all property is
held subject to lawful regulation in the public interest. 41 Hence,
tionally related to a legitimate state interest: "the law need not be in every
respect logically consistent with its aims to be constitutional. It is enough that
there is an evil at hand for correction, and that it might be thought that the
particular legislative measure was a rational way to correct it." Id. at 487-88.
35. Municipalities are authorized to enact zoning ordinances by delegations of sovereign police power through state zoning enabling legislation. See,
e.g., PA. STAT. ANN. tit. 53, § 10601 (Purdon 1968). Thus, municipalities are
empowered to regulate land use for any public purposes, i.e., to benefit the
public health, safety, morals, or general welfare. See, e.g., id. § 10105. State
and local legislation enacted under the police power is entitled to a presumption of legislative validity. Village of Euclid v. Ambler Realty Co., 272
U.S. 365 (1926). For a discussion of the policy reasons supporting the reasonableness of this presumption, see C. ANTIEAU, MODERN CONSTITUTIONAL
LAw 691 (1969). The challenger must prove there is no public interest justification for the ordinance and that the ordinance is outside the broad scope of
police power legitimately exercised by the municipality:
An attempt to define [the police power's] reach or trace its outer
limits is fruitless, for each case must turn on its own facts ....
Subject to specific constitutional limitations, when the legislature has
spoken, the public interest has been declared in terms well-nigh
conclusive.
Berman v. Parker, 348 U.S. 26, 32 (1954).
36. See notes 39-44 and accompanying text infra.
37. See notes 45-49 and accompanying text infra.
38. See notes 50-57 and accompanying text infra.
39. Village of Euclid v. Ambler Realty Co., 272 U.S. 365 (1926). Substantive due process protection arises from the fourteenth amendment clause:
"[Nior shall any State deprive any person of life, liberty, or property without
due process of law." U.S. CONST. amend. XIV. The theoretical justification
underlying a substantive due process challenge is that legislative bodies may
only restrict the liberty and property protections of the due process clause by
reasonable regulation in the public interest. The substantive due process
theory reached the height of its acceptance in the early twentieth century but
has now been largely discredited as a means to challenge state economic
regulations. See, e.g., Lochner v. New York, 198 U.S. 45 (1905), overruled,
NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1 (1937). State courts,
however, can review municipal decisions for arbitrariness under state constitutional protections of property interests. See, e.g., Surrick v. Zoning
Hearing Bd., 11 Pa. Commw. Ct. 607, 314 A.2d 565 (1974).
40. 260 U.S. 393 (1922).
41. 260 U.S. at 413. For a discussion of the scope of lawful police power,
see note 35 supra. The segregation of land uses into separate zones was upheld on public safety grounds in Village of Euclid v. Ambler Realty Co., 272
U.S. 365 (1926). Zoning regulations restricting density levels within residen-
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property rights are violated only by the unlawful use of the police power
by the municipality.42 Since "an ordinance comes to the courts clothed
with every presumption of validity," 43 the challenger can only succeed
if he can prove that no public interest in health, safety, or welfare
justifies this exercise of the police power, or that the means adopted by
the ordinance bear no reasonable relationship to the public purpose
44
objective.
A land use suit brought under section 1983 may also arise from a
claim of denial of equal protection of the laws. 45 In this type of action

the landowner claims that a zoning ordinance has unfairly discriminated
against him, in comparison with other landowners who are similarly
situated. 4 6

However, unless the landowner can show that the dis-

tial zones were upheld in Village of Belle Terre v. Boraas, 416 U.S. 1 (1974).
The lawful objectives of zoning regulations were expansively defined in
Village of Belle Terre:
A quiet place where yards are wide, people few, and motor vehicles
restricted are legitimate guidelines in a land-use project addressed
to family needs . . . . The police power is not confined to elimination of filth, stench, and unhealthy place. It is ample to lay out
zones where family values, youth values, and the blessings of quiet
seclusion, and clean air make the area a sanctuary for people.
Id. at 9.
42. Pennsylvania Coal Co. v. Mahon, 260 U.S. at 414. Since 1954, invalidation of a municipal ordinance by a federal court on the grounds that the
ordinance represents an unlawful use of the police power has been virtually
precluded due to the broad scope accorded legitimate police regulation. See
Berman v. Parker, 348 U.S. 26 (1954). See also note 35 and accompanying
text supra.
43. City of Ann Arbor v. Northwest Park Const. Corp., 280 F.2d 212, 223
(6th Cir. 1960). For a discussion of the presumption of legislative validity,
see note 35 and accompanying text supra.
44. Village of Euclid v. Ambler Realty Co., 272 U.S. 365 (1926). Commentators have frequently criticized the rational relationship test as an abdication of review rather than a limitation on the scope of review. See, e.g.,
Bennett, "Mere" Rationality in Constitutional Law: Judicial Review and
Democratic Theory, 67 CALIF. L. REV. 1049 (1979); Ely, Legislative and Administrative Motivation in Constitutional Law, 79 YALE L.J. 1205 (1970).
The same limited scope of judicial review is applied not only to the community's original zoning scheme but also to decisions to rezone, whether the
rezoning is of small parcels or large districts. See Williamson, supra note 2,
at 158. Some state courts have applied different standards of review to "piecemeal" rezoning - the rezoning of specific parcels resulting in a deviation from
the original comprehensive plan. For a survey of different approaches taken
by state legislative and judicial decisions, see Williamson, supra, at 164-71.
45. The fourteenth amendment prohibits states from denying "to any
person within its jurisdiction the equal protection of the laws." U.S. CONST.
amend. XIV. Equal protection challenges to land use ordinances are more
successful when the alleged discrimination is racial. See, e.g., Buchanan v.
Warley, 245 U.S. 60 (1917) (Court overturned a city ordinance restricting a
residential area on the basis of color).
46. See, e.g., Moore v. City of E. Cleveland, 431 U.S. 494 (1977); Village
of Belle Terre v. Boraas, 416 U.S. 1 (1974); Goldblatt v. Hempstead, 369 U.S.
590 (1962). The landowner usually contends that, assuming the public purpose of the ordinance is valid, the means adopted to classify groups regulated
by the ordinance are either overinclusive - groups are included in the regu-
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crimination was based on a "suspect characteristic" such as race, 47 the
ordinance will be scrutinized only to determine whether the classifications adopted were rationally related to a legitimate public purpose of
zoning.48 Even if the landowner can prove that he is excessively burdened by the classifications adopted in the ordinance, however, as long
as other landowners are also burdened, or the public interest in the
regulation also benefits the landowner in some way, he cannot prove
49
a denial of equal protection.
Finally, a landowner can challenge a zoning regulation on the
ground that the ordinance so severely restricts the lawful use of his
property, or diminishes its value, that the property has been "taken"
lation which do not contribute to the problem requiring regulation - or
underinclusive - certain groups have been singled out for regulation but
others, also requiring regulation for the ordinance to be effective, have not
been included. See Note, Equal Protection: A Closer Look at Closer Scrutiny,
77 MicH. L. REV. 771, 780-98 (1978).
47. Even if racial discrimination is alleged, the Supreme Court has held
that a showing of disproportionate racial impact is not sufficient to claim a
denial of equal protection: "Proof of racially discriminatory intent or purpose is required to show a violation of the equal protection clause." Village
of Arlington Heights v. Metropolitan Hous. Dev. Corp., 429 U.S. 252, 271
(1977).
48. Village of Belle Terre v. Borass, 416 U.S. 1 (1974). For a discussion
of the rational relationship test, see note 34 supra. In cases in which a "suspect characteristic" is not involved, the court "will not overturn . . . a statute
unless the varying treatment of different groups or persons is so unrelated to
the achievement of any combination of legitimate purposes that we can only
conclude that the legislature's actions were irrational." Vance v. Bradley,
440 U.S. 93, 97 (1979). In Village of Belle Terre v. Borass, the Supreme
Court upheld an ordinance on the ground that its definition of "single family" for purposes of the zoning ordinance (two unrelated people or any number of related people) was rationally related to controlling density of
population. 416 U.S. at 8. Discrimination against non-related family groups
was held not to constitute a denial of equal protection. Id. In a later case,
however, a classification restricting the number of related family members in
a single family district was held to be a suspect classification, therefore requiring a strict level of scrutiny with the attendant shift of the burden of proof
to the municipality to justify the classifications. Moore v. City of E. Cleveland,
431 U.S. 494 (1977).
49. See, e.g., Penn Central Transp. Co. v. City of New York, 438 U.S.
104 (1978). In Penn Central, the Supreme Court upheld an ordinance designating specific structures as "landmarks" and prohibiting exterior alteration
without administrative approval as a valid regulation that did not unfairly
burden the selected landowners: "[L]andmark laws are not like discriminatory,
or 'reverse spot,' zoning: that is, a land-use decision which arbitrarily singles
out a particular parcel for different, less favorable treatment than neighboring
ones . .

."

Id. at 132.

Discriminatory legislative intent is difficult to prove

even in spot zoning cases and the judiciary is generally reluctant to inquire
into legislative motivation. See generally R. ANDERSON, AMERICAN LAW OF
ZONING §§ 4.18-.20 (1968). See also Comment, Legislative Motive in Enacting
Zoning Ordinance May Be Examined When Disclosed in Record of Public
Hearing: The Exception Swallows the Rule, 17 SYRACUSE L. REV. 687 (1966).
For an analysis of the problem of differentiating legislative intent, motivation, and purpose see Note, Legislative Purpose, Rationality and Equal Protection, 82 YALE L.J. 123 (1972).
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for the public benefit without payment of compensation.50 However, a
reasonable regulation for a valid public purpose 51 does not normally
constitute a compensable taking, even if the use of the property is
severely restricted or the value greatly diminished.5 2 Whether a particular restriction will be rendered invalid by the Government's failure
to pay for any losses proximately caused by it depends largely upon
the particular circumstances of the case. 53 Factors which have been
considered relevant in determining whether a "taking" has occurred
50. See, e.g., Penn Central Transp. Co. v. City of New York, 438 U.S.
104 (1978). The landowner's contention in such a case is that the ordinance
violates the prohibition of the fifth amendment that private property not be
taken for public use, without just compensation. U.S. CONST. amend. V. The
"due process" clause of the fourteenth amendment makes the "compensation"
clause of the fifth amendment applicable to the states. Chicago, B. & Q. R.R.
v. Chicago, 166 U.S. 226 (1897). The seminal case establishing a "confiscation" challenge is Pennsylvania Coal Co. v. Mahon, in which the Court, through
Mr. Justice Holmes, found a Pennsylvania statute to have exceeded legitimate
regulation under the police power. 260 U.S. 393, 413 (1922). Justice Holmes
articulated the appropriate analysis, stating:
[S]ome values are enjoyed under an implied limitation, and must
yield to the police power. But obviously the implied limitation must
have its limits or the contract and due process clauses are gone. One
fact for consideration in determining such limits is the extent of the
diminution. When it reaches a certain magnitude, in most if not all
cases there must be an exercise of eminent domain and compensation to sustain the act.
Id. at 413. In Pennsylvania Coal, the court was able to find a total confiscation because the property interest confiscated was narrowly defined (subsurface
mining rights). Id. See also Lomarch Corp. v. Mayor of Englewood, 51
N.J. 108, 237 A.2d 881 (1968) (one year option created by invalid ordinance
constitutes a compensable taking).
51. Whether a regulation is reasonable is determined by application of
the rational relationship test. For a discussion of the rational relationship test
and the presumption of legislative validity, see notes 34-35 supra.
52. Hadacheck v. Sebastian, 239 U.S. 394, 410 (1915). In Hadacheck, an
ordinance prohibiting the operation of an otherwise lawful brickmaking business on the ground that it was out of place in the surrounding residential
neighborhood was upheld by the Supreme Court even though it resulted in
an 87.5% reduction in the value of the brickyard. Id. at 405. The Court
justified the exercise of the broadest scope of the police power as follows:
It may, indeed, seem harsh in its exercise, usually [it] is on some
individual, but the imperative necessity for its existence precludes
any limitation upon it when not exerted arbitrarily. A vested interest cannot be asserted against it because of conditions once obtained . . . . To so hold would prcclude development and fix a city
forever ....

Id. at 410.
53. Penn Central Transp. Co. v. City of New York, 438 U.S. 104, 124
(1978). In this case the Supreme Court held that no "taking" of air rights
had occurred when the New York Landmark Law prohibited exterior altera-

tions to Grand Central Station.

The Court held that a "taking" was not

established by a "showing that [the developers] have been denied the ability to
exploit a property interest that they heretofore had believed was available for
development ......
Id. at 130.
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are :1) the economic impact of the regulation on the claimant;

54

2) the

character of the governmental action; 55 3) the reasonable investmentbacked expectations of the claimant; 56 and 4) the public interest served
by the regulation.5 7 Although these substantive legal difficulties may
ultimately preclude the landowner from recovering damages from a
municipality on a section 1983 cause of action, the Supreme Court has
indicated that a deprivation of property rights by land use regulations
states a cognizable claim for relief in the federal court system. 58
54. The Supreme Court has used the comparison of values before and
after the challenged action as indicative of when a regulation becomes "so
onerous as to constitute a taking which constitutionally requires compensation." Goldblatt v. Hempstead, 369 U.S. 590, 594 (1962). For other cases in
which this factor was also considered, see Miller v. Schoene, 276 U.S. 272
(1928); Pennsylvania Coal Co. v. Mahon, 260 U.S. 393 (1922); Hadacheck v.
Sebastian, 239 U.S. 394 (1915).
55. A "taking" is more readily found when the challenged ordinance
effectuates a physical usurpation of the property by the government. See,
e.g., Causby v. United States, 328 U.S. 526 (1946)) (holding that air easement
was taken by low overflights); Sneed v. County of Riverside, 218 Cal. App.
2d 205, 32 Cal. Rptr. 318 (1963) (invalidating height restriction ordinance
creating air easement for the benefit of a municipal airport). See also Fred F.
French Inv. Co. v. City of New York, 39 N.Y.2d 587, 350 N.E.2d 381, 385
N.Y.S.2d 5, appeal dismissed, 429 U.S. 990 (1976). Judge Breitel in French
held that the "city has . . . by rezoning private parks exclusively as parks
open to the public, deprived the owners of the reasonable income productive
or other private use of their property." Id. at 591, 350 N.E.2d at 383, 385
N.Y.S.2d at 10.
56. The courts generally do not consider speculative investment in real
estate a sufficient property interest to be accorded constitutional protection.
See, e.g., Penn Central Transp. Co. v. City of New York, 438 U.S. 104, 124
(1978) (owners who bought air rights above Grand Central Station for purpose of developing office tower held not to have distinct investment-backed
expectations). But cf., Pennsylvania Coal Co. v. Mahon, 260 U.S. 393 (1922)
(statute reasonably related to important public safety objectives held invalid
because it destroyed distinct investment-backed expectations of owners of
sub-surface coal mining rights).
57. The difficulty in balancing the public benefit created by the regulation against the burden imposed on the individual landowner was discussed
by the Supreme Court in Penn Central Transp. Co. v. City of New York:
While this Court has recognized that the Fifth Amendment's guarantee is designed to bar Government from forcing some people alone
to bear public burdens which, in all fairness and justice, should be
borne by the public as a whole, this Court . . . has been unable to

develop any "set formula" for determining when "justice and fairness require that economic injuries caused by public action be compensated by the Government rather than remain disproportionately
concentrated on a few persons.
438 U.S. 104, 124-25 (1978) (citations omitted).
58. Lake Country Estates, Inc. v. Tahoe Regional Planning Agency, 440
U.S. 391 (1979). In Lake Country Estates, the Supreme Court found that a
cause of action under § 1983 was stated by allegations that a land use ordinance had deprived property owners of the beneficial use of their property.
Id. at 400. The issue, however, was not squarely before the Court since
neither the district court nor the United States Court of Appeals for the Ninth
Circuit had questioned the sufficiency of the allegations but only the issue of
eleventh amendment immunity. Id. at 393.
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The United States Court of Appeals and lower federal courts have
tended to adopt one of three alternative approaches to land use litigation under section 1983. Some courts have adopted a liberal policy of
allowing landowners the opportunity to present evidence of improper
municipal motivation before testing the sufficiency of the evidence
against the presumptions protecting municipalities and municipal officials.5 9 Others have adopted a policy of discouraging land use litigation in the federal courts by requiring the landowner to negate any
possible municipal justification for the ordinance 60 or to show a total
confiscation of all beneficial use of the property 61 before the landowner is allowed the opportunity to present evidence of a deprivation
of a constitutionally protected right. 62

The third approach is to adopt

59. See, e.g., Studen v. Beebe, 588 F.2d 560 (6th Cir., 1978) (reversing dis-

missal of claim containing allegations of anti-industrial bias in municipal
development plan); Lavoie v. Bigwood, 457 F.2d 7 (1st Cir. 1972) (reversing
dismissal of claim containing allegations that municipal officials intended to
create private monopoly over mobile home sites through land use restrictions);
Harrison v. Brooks, 446 F.2d 404 (Ist Cir. 1971) (reversing dismissal of claim
containing allegations that municipal officials had conspired to give preferential treatment to the owner of a local industry by sacrificing the interests of
residents near the factory); Archer Gardens, Ltd. v. Brooklyn Ctr. Dev. Co.,
468 F. Supp. 609 (S.D.N.Y. 1979) (allegations of purposeful delay in municipal
condemnation proceedings state claim for relief under § 1983); Brock v. City of
Davis, 401 F. Supp. 354 (N.D. Cal. 1975) (allegations of municipal confiscation by limitation to agricultural use state claim for relief under § 1983 even
though federal law does not favor plaintiff's claim of a taking); Dahl v. City of
Palo Alto, 372 F. Supp. 647 (N.D. Cal. 1974) (allegations of municipal confiscation through moratorium on development state claim for relief under

§ 1983).

Although the claim may withstand a motion to dismiss, it is frequently
insufficient to overcome the presumption of the legitimate use of the police
power on a motion for summary judgment or a proceeding on the merits.
See, e.g., Steel Hill Dev., Inc. v. Sanbornton, 335 F. Supp. 947 (D.N.H. 1971)
(allegations of deprivation of property rights by rezoning from residential use
to forest conservancy stated claim for relief under § 1983); Steel Hill Dev.,
Inc. v. Town of Sanbornton, 338 F. Supp. 301 (D.N.H.), afl'd, 469 F.2d 956
(1st Cir. 1972) (rendering judgpaent for defendant municipality in subsequent
proceeding on the merits on ground that developer had not overcome the
presumption that the municipality had acted rationally in prohibiting development on the property). See also Cowart v. City of Ocala, 478 F. Supp. 774
(M.D. Fla. 1979) (dismissing § 1983 claim alleging municipal prejudice toward
low-income families after hearing on the merits in which municipal officers
were examined on issue of discrimination).
Nevertheless, this approach allows the landowner to produce evidence
which may, in particularly egregious circumstances, be sufficient to uphold the
award of damages. See Cordeco Dev. Co. v. Santiago Vasquez, 539 F.2d 256
(1st Cir. 1976) (awarding one dollar compensatory and $15,000 punitive damages for wanton and malicious denial of land use permit because of illegitimate political considerations).
60. See note 35 and accompanying text supra.
61. See note 50 and accompanying text supra.
62. See, e.g., Burns v. City of Des Peres, 534 F.2d 103 (8th Cir. 1976) (affirming decision to grant judgment notwithstanding verdict after municipal commission members held liable for damages for arbitrary failure to rezone
property); South Gwinnett Venture v. Pruitt, 491 F.2d 5 (5th Cir.), cert. denied,
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a policy of abstaining from all land use litigation in favor of state
63
adjudication.
Since 1974, when the United States Court of Appeals for the Fourth
Circuit abstained from deciding a land use civil rights action in Fralin
& Waldron, Inc. v. City of Martinsville,64 federal courts have increasingly used the abstention doctrine to avoid deciding zoning cases which
they believe to be more appropriately resolved in a state forum.6 5 Abstention has been justified in land use cases either on the basis that a
state adjudication clarifying unsettled matters of state law may obviate the necessity of deciding a federal constitutional question, 66 or on
419 U.S. 837 (1974) (affirming dismissal of claim notwithstanding factual showing of arbitrary and unreasonable zoning restrictions on the ground that justifications within the public welfare could still be shown); Ybarra v. City of Los
Altos Hills, 503 F.2d 250 (9th Cir. 1974) (affirming dismissal of claim containing allegations that zoning ordinance discriminated against the poor on
ground that municipality was not required to justify ordinance since wealth is
not a "suspect" classification).
The theoretical justification underlying this policy is that federal jurisdiction under § 1983 is predicated upon a showing of a deprivation of a federally protected civil right and such a deprivation is never occasioned by a
reasonable zoning regulation. See, e.g., Studen v. Beebe, in which the court
affirmed the district court findings on remand that the plaintiffs had failed to
demonstrate any deprivation of a federally protected civil right. 588 F.2d
560, 566 (6th Cir. 1978). "Litigants cannot create federal jurisdiction by filing
a~n insubstantial action under the civil rights statute. Only deprivation of
rights, privileges, or immunities secured by the Constitution and laws of the
United States are actionable." Id.
The policy also reflects the federal judiciary's reluctance to decide what
are essentially state land use questions. One court has warned that "[w]hen
an individual contends that a municipal commission has unconstitutionally
applied a zoning ordinance to his property, courts are not entitled to review
the evidence and reverse the commission merely because a contrary result may
be permissible. Courts are not to assume the role of a 'super zoning board.'"
Burns v. City of Des Peres, 534 F.2d at 108.
63. The United States Supreme Court has delineated three circumstances
in which it is appropriate for federal courts to abstain from deciding a question properly within their jurisdiction: 1) to avoid deciding a federal constitutional question if it may be disposed of or presented in a different posture
by a preliminary decision of questions of state law; 2) to avoid needless statefederal friction caused by federal interference with the state's administration of
local matters; 3) to avoid restraining state civil or criminal law enforcement
proceedings in the absence of bad faith, harassment, or a patently invalid state
statute. Colorado River Water Conservation Dist. v. United States, 424 U.S.
800, 814 (1976).
64. 493 F.2d 481 (4th Cir. 1974). For a discussion of the abstention doctrine as applied to land use litigation, see Note, Land Use Regulation, the
Federal Courts, and the Abstention Doctrine, 89 YALE L.J. 1134 (1980); notes
65-68 and accompanying text infra.
65. See Note, supra note 64, at 1134-36.
66. Railroad Comm'n v. Pullman, 312 U.S. 496 (1941) developed the first
strand of the abstention doctrine. Under the Pullman doctrine, a federal
court should abstain from deciding a case involving a sensitive constitutional
issue that might be eliminated, or at least modified, by a state court resolution
of an uncertain state law question. Field, Abgtention in Constitutional Cases:
The Scope of the Pullman Abstention Doctrine, 122 U. PA. L. REv. 1071, 1079
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the ground that federal courts should refrain from exercising jurisdiction in order to avoid needless conflict with the administration by a
68
state of its own affairs, 67 or on both grounds simultaneously.
Within the Third Circuit, the United States District Court for the
District of New Jersey has taken a unique approach to determine the
sufficiency of allegations of a deprivation of constitutionally protected
property rights.6 9 The court established a rule that a state court declaration of invalidity establishes a prima facie case sufficient to withstand a motion to dismiss in subsequent litigation in federal court
claiming damages under section 1983.70
In Rogin, the Third Circuit tested the sufficiency of the complaint
"to determine whether, under any reasonable reading of the pleadings,
(1974). Courts abstaining from land use civil rights actions on Pullman
grounds include: Sederquist v. City of Tiburon, 590 F.2d 278 (9th Cir. 1978);
Sea Ranch Assoc. v. California Coastal Zone Comms., 537 F.2d 1058 (9th Cir.
1976); Webber v. Skoko, 432 F. Supp. 810 (D. Or. 1977); Stallworth v. City of
Monroeville, 426 F. Supp. 236 (S.D. Ala. 1976); Dells, Inc. v. Mundt, 400 F.
Supp. 1293 (S.D.N.Y. 1975); Homebuilders Assn. v. City of Kansas City, 379
F. Supp. 1316 (W.D. Mo. 1974).
67. Burford v. Sun Oil Co., 319 U.S. 315 (1943), developed the second
strand of the abstention doctrine. Burford abstention is invoked when federal
judicial action would be "disruptive of state efforts to establish a coherent
policy with respect to a matter of substantial public concern." Colorado River
Water Conservation Dist. v. United States, 424 U.S. 800, 814 (1976). When this
strand of the abstention doctrine is applied, the plaintiff can no longer pursue
his remedy in federal court even if he is litigating a federal cause of action.
Id. Courts abstaining from land use litigation on Burford grounds include:
Beck v. California, 479 F. Supp. 392 (C.D. Cal. 1979); Wincamp Partnership
v. Anne Arundel Cty., 458 F. Supp. 1009 (D. Md. 1978).
68. Courts which abstain on both Pullman and Burford grounds have the
option of retaining federal jurisdiction after state court adjudication under
Pullman or permanently dismissing federal jurisdiction in favor of state adjudication under Burford. See, e.g., Fralin & Waldron, Inc. v. City of Martinsville, 493 F.2d 481 (4th Cir. 1974); Kent Island Joint Venture v. Smith, 452 F.
Supp. 455 (D. Md. 1978); Santa Fe Land Improvement v. City of Chula Vista,
71 F.R.D. 573 (S.D. Cal. 1976); Rancho Palos Verdes v. City of Laguna Beach,
S90 F. Supp. 1004 (C.D. Cal. 1975).
69. See 6th Camden Corp. v. Evesham Twp., 420 F. Supp. 709 (D.N.J.
1976).
70. Id. The court's approach is unique in encouraging, although not requiring, plaintiffs to litigate land use disputes in state courts before seeking
damages under § 1983 when the declaration of invalidity by a state appellate
court does not fully restore the landowner to his prior economic position. Id.
at 711. The case also suggests "there is no reason why zoning damage claims
for federal constitutional violations cannot be entertained in the state courts."
Id. at 728. Plaintiffs cannot be required to exhaust state remedies as a prerequisite to commencement of a § 1983 action in federal court. Monroe v.
Pape, 365 U.S. 167 (1961). Further, the declaration of invalidity under state
law does not compel a similar result under federal law. In 6th Camden Corp.
v. Evesham Twp., however, the court reasoned that "[t]he decision in the
Superior Court of New Jersey was upheld throughout the appellate process.
Thus, not only does plaintiff allege a workable legal theory, but there is prima
facie indication from the state court litigation that the required showing may
be met." 420 F. Supp. at 722.
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the developer might be entitled to relief." 71

The dismissal of Mark-

74
Garner's due process 72 and equal protection 73 claims were affirmed.
The court analyzed the alleged equal protection claim by examining
whether the classification scheme's distinction between developers who
had obtained construction approval for plans of greater density than
that authorized by the amendments and those who had not was based
on a rational relationship to the legislative purpose.75 Applying this
minimal scrutiny standard, which requires deference to the legislative
will when the challenged legislation affects business or economic activity,70 the Third Circuit concluded that Mark-Garner had not been
77
deprived of equal protection of the laws.

71. 616 F.2d at 685. The court used the standard enunciated by the
United States Supreme Court in Scheuer v. Rhodes, 416 U.S. 232 (1974):
When a federal court reviews the sufficiency of a complaint, before the
reception of any evidence either by affidavit or admissions, its task
is necessarily a limited one. The issue is not whether a plaintiff
will ultimately prevail but whether the claimant is entitled to offer
evidence to support the claims. Indeed it may appear on the face of
the pleadings that a recovery is very remote and unlikely but that is
not the test.
Id. at 236.
72. See notes 20-24 8 39 and accompanying text supra. The court found
that the purpose of the rezoning was density control and density control is a
valid use of the municipal police power. 616 F.2d at 691.
73. See notes 20-24 & 45 and accompanying text supra.
74. 616 F.2d at 688. The standard used by the court to test the sufficiency
of the claim for purposes of the motion to dismiss was stated as follows:
To prevail on its equal protection claim, Mark-Garner must persuade [the court] that the passage and application to it of the zoning
amendments so lack rationality that they constitute a constitutionally impermissible denial of equal protection . . . . Construing its
cross-claim in the light most favorable to the developer, we conclude
that it cannot discharge this burden.
Id.
75. 616 F.2d at 687. For a discussion of the zoning amendments, see notes
2-3 & 12-14 and accompanying text supra.
76. 616 F.2d at 688. The minimal scrutiny standard requires a two-prong
analysis. The first inquiry is whether a legitimate public purpose supports the
legislation. See Lindsley v. Natural Carbonic Gas Co., 220 U.S. 61, 78 (1910);
note 34 and accompanying text supra. The second inquiry is whether the
means adopted by the ordinance to achieve that purpose are rationally related thereto. See Gunther, Foreword: In Search of Evolving Doctrine on a
Changing Court: A Model for a Newer Equal Protection, 86 HARV. L. REV.
1, 20-24 (1972). The Rogin court found that
The Supervisors legitimately could have concluded that it was in the
best environmental and economic interests of Bensalem Township to
limit the number of residents and to prevent overcrowding. Reduction of the allowable density level of the R-4 zoning . . . district is
a rational and reasonable means to accomplish this goal.
Id. at 688. The court justified this minimal scrutiny on grounds that the
judiciary should not substitute its judgment for that of a legislative body. Id.
at 689.
77. 616 F.2d at 688.
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In order to determine whether a "taking" claim had been sufficiently alleged, the allegations of Mark-Garner's claim were tested
against the standard set forth in Goldblatt v. Hempstead 78 to assess
the magnitude of the diminution in value necessary to constitute a
confiscation: if the property retains any value or beneficial use, the ordinance is valid.7 9 Secondly, the court inquired into the relationship
between the burden imposed on the private landowner and the public
need for the regulation. 80 The court found that "the burden of these
restrictions, although perhaps affecting Mark-Garner more than other
landowners, is distributed over a substantial portion of the citizenry." 81
Moreover, the court reasoned that the general reduction in population
density would very likely benefit the developer to some extent by making
the remaining units in Bensalem Village more desirable.8 2 Therefore,
the Third Circuit determined that Bensalem Township had not "taken"
Mark-Garner's property. 83 The court concluded its opinion by justifying its deference to municipal objectives in land use claims that
are not based on denial of procedural due process or exclusionary zoning
84
grounds on principles of federalism and comity.

It is submitted that the Third Circuit is properly concerned over
the unwarranted intrusion of the federal judiciary into matters pre78. 369 U.S. 590 (1962). See note 54 and accompanying text supra.
79. 616 F.2d at 690. The plaintiff in Goldblatt was prohibited by a safety
ordinance from continuing a sand dredging business. Since no facts regarding
the diminution in value of the property caused the prohibition were before
the trial court, the court was unable to conclude that the lot was completely
valueless, and the ordinance was held to be not confiscatory. 369 U.S. at 594.
See also note 54 and accompanying text supra.
80. 616 F.2d at 690. For a discussion of the balancing test of the public
benefit weighed against the private burden to the regulated landowner, see
note 57 and accompanying text supra. The Rogin court balanced the public
benefit of prevention of overcrowding against the private burden on MarkGarner caused by these restrictions and determined that the ordinance, although burdening Mark-Garner more than others, was for the general welfare
of the community. 616 F.2d at 691.
81. 616 F.2d at 691.
82. Id.
83. Id.
84. Id. at 698. The court's discussion of these principles is instructive:
Today, the Supreme Court affords state and local governments broad
latitude in enacting and implementing legislation affecting the use
of land. Implicit in this deference is the recognition that land-use
regulation generally affects a broad spectrum of persons and social
interests, and that local political bodies are better able than federal
courts to assess the benefits and burdens of such legislation. Thus,
absent defects in the process of enacting the legislation, or manifest
irrationality in the results flowing from that process, courts will uphold
state and local land use regulations against challenges based on federal constitutional grounds.
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dominantly of state interest.8 5 It is also suggested, however, that the
objective of discouraging land use litigation in the federal court system
can be accomplished by less drastic means than the dismissal on the
merits of claims containing factual allegations of arbitrary, unreasonable, or confiscatory restrictions.8 6 If the underlying reason for the
court's virtual preclusion of section 1983 land use disputes is the conviction that federal courts are inappropriate forums for land use litigation, then the more appropriate method to eliminate these cases from
the federal court system would be for the court sua sponte to abstain
on the ground that federal judicial action would be "disruptive of
state efforts to establish a coherent policy with respect to a matter of
substantial public concern." 87 Abstention on these grounds,8 8 like a
dismissal on the merits, permanently eliminates the case from the federal court system. Unlike a dismissal on the merits, however, the cause
of action under section 1983 survives.8 9 Thus, the federal cause of
action for damages may be appended to a state court claim for declaratory and injunctive relief.90
Although it seems odd that a claimant seeking a federally legislated remedy would be required to pursue that remedy in the state
court system, it is submitted that the appendage of the federal claim
to the state claim has certain advantages. One advantage is that piecemeal litigation is eliminated 9 and all claims are adjudicated in the
85. See notes 61-62 and accompanying text supra.
86. See id.

87. Colorado River Water Conservation Dist. v. United States, 424 U.S.
800, 814 (1976).

See note 63 supra.

88. For a discussion of this strand of the abstention doctrine, see note 67
and accompanying text supra.
89. The objective of abstention on Burford grounds is to encourage litigation of both state and federal claims in state court since the subject matter of
the claim is predominantly of state concern. Colorado River Water Conservation Dist. v. United States, 424 U.S. 800, 814 (1976).
90. A state court has concurrent jurisdiction with the federal courts to
enforce the provisions of the Civil Rights Acts. 6th Camden Corp. v. Evesham
Twp., 420 F. Supp. 709, 728 (D.N.J. 1976). See, e.g., T & M Homes, Inc. v.
Township of Mansfield, 162 N.J. Super. 170, 393 A.2d 613 (1978) (New Jersey
appellate court allowed cause of action under § 1983 for alleged constitutional
violation of property rights by overly restrictive zoning ordinance). No Pennsylvania land use complaint which includes a claim for relief under § 1983
has yet been adjudicated in state court. Hence, it is unclear how a federal
claim for damage is appropriately injected into the procedure prescribed by
the Pennsylvania Municipalities Planning Code as the exclusive method for
challenging land use restrictions. See PA. STAT. ANN. tit. 53, § 11001 (Purdon
1972); note 9 supra. The scope of immunity available to municipalities and
municipal officials is a matter of federal law. See Butz v. Economou, 438 U.S.
478 (1978). See also 53 PA. CONS. STAT. ANN. §§5311.101-5311.202 (Purdon
1980).
91. In Rogin, for example, the plaintiff and cross-claimant only demanded
damages resulting from the delay in construction since, at the time of both the
district court and appeals court decisions, the order of the Court of Common
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forum most competent to interpret state land use law - the interpreta92
tion of which frequently bears on the availability of the federal remedy.
A second advantage is that state courts may find the federally created
damage remedy a useful tool in fashioning a complete remedy for a
landowner whose property rights have been substantially diminished by
an overly restrictive ordinance, and for whom simple invalidation will
not be sufficient to restore the benefits he has lost. 93
Secondly, it is submitted that, although the court in Rogin purports to follow the standard of review enunciated by the Supreme Court
94
for the determination of the sufficiency of the complaint, the decision
actually tests the sufficiency of the evidence on the motion to dismiss
by requiring the landowner to carry the burden of persuasion to negate
95
Since
any conceivable municipal justification for the zoning ordinance.
the possibility that a downzoning could have been motivated by an
interest in controlling population density can never be absolutely
negated, it would appear that a landowner can never establish a depriva90
Even if the landtion of constitutionally protected property rights.
owner can present evidence in the public record of illegal or improper
motivation in fact, under a strict application of the Rogin analysis,
the court can nevertheless disregard the evidence and judicially presume
Pleas directing the issuance of building permits had not yet been overturned.
Because of the simultaneous state and federal litigation, it was unclear to the
court whether Mark-Garner had been permanently deprived of any property
rights or merely had suffered delay in construction. 616 F.2d at 648. See
, 413 A.2d
Pa. Commw. Ct.
In re Appeal by Mark-Garner Assocs., Inc.,
1142 (1980).
92. Frequently, unsettled issues of state law may obviate the need for a
constitutional decision or may present the constitutional question in a different
posture. Railroad Comm'n v. Pullman, 312 U.S. 496 (1941). When these
circumstances occur, abstention on Pullman grounds is appropriate. For a
discussion of the Pullman strand of the abstention doctrine, see note 66 and
accompanying text supra.
93. For a discussion of the insufficiency of invalidation as a remedy, see
note 26 supra. In 1979, the California Supreme Court held that the proper
remedy for an unconstitutional taking is a declaratory judgment or mandamus
forbidding the illegal action rather than compensatory damages. Agins v.
City of Tiburon, 24 Cal. 3d 266, 598 P.2d 25, 157 Cal. Rptr. 372 (Sup. Ct.
1979), aff'd, 100 S. Ct. 2138 (1980). On review the Supreme Court of the
United States did not reach the question of the appropriate remedy for inverse condemnation since no "taking" was found. Agins v. City of Tiburon,
100 S. Ct. 2138 (1980). The New York Court of Appeals came to a similar
conclusion in Fred F. French Inv. Co. v. City of New York, 39 N.Y.2d 587,
350 N.E.2d 381, 385 N.Y.S.2d 5, appeal dismissed, 429 U.S. 990 (1976). However, the Supreme Court of New Jersey has held that a municipality was obligated to pay for the value of a one year "option" when the court found that
a landowner's property had been "taken" by an invalid ordinance for one
year. Lomarch Corp. v. Mayor of Englewood, 51 N.J. 108, 237 A.2d 881
(1968).
94. See note 71 and accompanying text supra.
95. See 616 F.2d at 691; note 74 supra.
96. See notes 60-62 and accompanying text supra.-
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that one purpose of the ordinance was the valid objective of density
97
control.
It is submitted that this approach to land use litigation under section 1983 makes the statute ineffective for land use claims not based
on procedural defects or intentional racial discrimination. It is further
submitted that the precedent set in Rogin establishes too broad a rule
Where no set of facts alleging legislative misconduct, bad faith, or intent
to discriminate on other than racial grounds can state a claim for relief under section 1983.08 Even assuming that the vast majority of
land use cases do not merit the attention of the federal court system,
the court's test of the sufficiency of the complaint should focus on the
actual, as opposed to the hypothetical, motivation of the legislative
body. 99 The Civil Rights Act should thus remain available to protect
landowners from actual legislative misconduct, particularly in cases of
political reprisals accomplished through rezoning ordinances. 100
Patricia Leon Pregmon
97. One commentator has criticized courts' dependence on the ingenuity
of counsel to devise at least one conceivably valid public purpose of the
ordinance:
Judicial review of laws as rational means to some end gives great
importance to the role of counsel. Once a law is challenged on
this ground, the reviewing court will expect the party defending the
law to offer one or more purposes that the law might reasonably be
thought to serve. Is it not curious that the fate of an act of the
legislature should hang on the capacity and willingness of the government's lawyer . . . to phrase the law's objectives so that neither

they nor the chosen means are vulnerable to constitutional attack?
Linde, Due Process of Lawmaking, 55 NEB. L. REV. 197, 213 (1976).
98. See note 74 supra.
99. See note 96 and accompanying text supra.
100. See note 22 supra.
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FIGURE RULE APPLIES TO SELLERS WHO

USE EXTENSIVE ADVERTISING TO SOLICIT THE PUBLIC'S ATTENTION
AND SEEK

TO INFLUENCE

CONSUMER

CHOICE.

Steaks Unlimited,Inc. v. Deaner (1980)
On August 23, 1976, the defendant Donna Deaner, a consumer
reporter employed by defendant WTAE-TV4, investigated a steak sale
operated by the plaintiff, Steaks Unlimited, Inc. (Steaks).' Deaner's
report, which resulted from that investigation, was broadcast as a con2
sumer affairs report on WTAE-TV4's evening news on the same day.
The broadcast alerted consumers to Steaks' advertising, which Deaner
considered to be "contrary to normal sales practices," 3 and to certain
representations made by a Steaks sales agent, considered by Deaner to
be misleading or misrepresentative. 4 In her report, Deaner asserted
that the steak being sold was of an inferior quality and that the prices
being charged were not bargain prices considering the quality of the
beef.5
Prior to the August 23rd sale, Steaks had expended over $16,000
in an intensive advertising campaign aimed at promoting sales.6 Steaks
advertised over local radio stations, in local newspapers, in handbills
distributed near the location of the sale, and in large signs displayed
at the sale location
Deaner's interest in the sale had been stirred
by an advertisement in the Pittsburgh Press which stated no price per
pound or USDA grade for the beef.8 The reporter also received calls
1. Steaks Unlimited, Inc. v. Deaner, 623 F.2d 267 (3d Cir. 1980). The
defendants in this suit are Donna Deaner; WTAE-TV4, a Pittsburgh area
television station; and the Hearst Corporation, WTAE-TV4's parent company.
Id. at 268.
2. Steaks Unlimited, Inc. v. Deaner, 468 F. Supp. 779, 781 (W.D. Pa. 1979),
afl'd, 623 F.2d 267 (3d Cir. 1980).
3. 623 F.2d at 267. A Steaks advertisement in the Pittsburgh Press gave
no price per pound or USDA grade of the beef. Id.
4. Id. at 268.

Included in the broadcast was a film clip of Aubrey Mills,

the Steaks sales agent, and Deaner's report of her investigation. Id. at 268.
Deaner had filmed interviews of Mills and two unidentified Steaks customers.
Id. at 278. Only a portion of the Mills interview was broadcast. Id. The
remaining portions, called "outtakes," were retained by the defendants and
were not broadcast. Id. For a discussion of the controversy involving the
"outtakes," see notes 12, 13 & 84 infra.
5. 623 F.2d at 268. For a discussion of the facts underlying Deaner's
conclusion, see note 15 infra.
6. 623 F.2d at 267, 273.
7. Id. at 267; 468 F. Supp. at 781.
8. 623 F.2d at 267; 468 F. Supp. at 781.

(914)
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from numerous consumers in the Pittsburgh area who were dissatisfied
Steaks customers.9
Steaks brought suit claiming that it was defamed by the defendants'
broadcast and, as a result, lost potential customers as well as two contracts with department stores for leased space. 10 Further, Steaks sought
punitive damages contending that the defendants' broadcast was aired
with conscious disregard of the truth. 1
During pretrial discovery,
Steaks moved to compell discovery of "outtakes" 12 of the broadcast but
the district court denied the request, holding that the outtakes were
protected by the Pennsylvania Shield Law.'8 The defendants moved
for summary judgment arguing that: 1) the broadcast was substantially
true and, therefore, not defamatory; 2) many of the statements made
were opinion, not fact, and therefore were protected under the first
amendment; and 3) the plaintiff was a "public figure" for purposes of
the litigation and the plaintiff had not maintained its corresponding
burden of proof. 14 In support of this motion the defendants submitted
affidavits documenting Deaner's investigative efforts. 15 The district
9. 468 F. Supp. at 781.
10. 623 F.2d at 268-69. The plaintiff originally brought this action in the
District Court for the Northern District of Ohio. Id. at 268. Federal jurisdiction was based on diversity of citizenship under 28 U.S.C. § 1332(a) (1976).
623 F.2d at 268 n.4. Steaks Unlimited, Inc. is an Ohio corporation; Deaner,
at the time suit was filed, was a Pennsylvania citizen; and Hearst is a Delaware
corporation with its principal place of business in New York. Id. The case
was transferred to the District Court for the Western District of Pennsylvania
on the defendants' motion for a change of venue under 28 U.S.C. § 1404(a)
(1976). Id. at 268-69 n.5.
11. 623 F.2d at 269.
12. Id. For a description of the "outtakes" involved, see note 4 supra.
Steaks asserted that the outtakes were crucial to a central issue of the case and
moved to compel discovery under Rule 34 of the Federal Rules of Civil
Procedure. 623 F.2d at 269 & n.6.
13. 623 F.2d at 269. In reliance on Pennsylvania's liberal interpretation
of the "shield law," the district court denied Steak's motion to produce the
"outtakes of Deaner's report." Steaks Unlimited, Inc. v. Deaner, 80 F.R.D.
140, 141 (W.D. Pa. 1978), citing In re Taylor, 412 Pa. 32, 193 A.2d 181 (1963);
PA. STAT. ANN. tit. 28, § 330 (Purdon Supp. 1978-1979). The district court
indicated that the "shield law" was intended to protect sources of information.
80 F.R.D. at 140, 141-42. Under this statute, the district court noted that, in
order to protect undisclosed sources, the defendants are only required to
produce films actually published. Id. See also note 84 infra.
14. 623 F.2d at 783.
15. 623 F.2d at 269, 275-76. Deaner submitted an affidavit stating that
she and her assistant Ruth Lando began the investigation after seeing advertisements in the Pittsburgh newspaper and receiving calls from consumers.
Id. at 267. Deaner's affidavit further stated that she had solicited professional
opinions to verify her report. Id. at 267. Deaner stated that she had contacted
and solicited the advice of the Allegheny Bureau of Consumer Affairs. Id. at
267. A reliable source in the meat market business was also contacted. Id.
Before the broadcast, Deaner also telephoned the Zayre department store's
director of consumer affairs to investigate Zayre's relationship with Steaks as the
sale was held in a Zayre's store. Id. Zayre's consumer affairs director did his
own investigation and called Deaner back stating that, as a result of Deaner's
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court granted the motion,' 6 and Steaks appealed from the entry of final
17
judgment in favor of all defendants.
On appeal, the United States Court of Appeals for the Third Circuit Is affirmed the district court's grant of summary judgment holding
that in a suit brought against the publisher of allegedly defamatory
statements concerning the object of a seller's intensive advertising
campaign, the seller is a public figure and must produce clear and
convincing proof of actual malice to withstand a defendant's motion
for summary judgment and that unpublished sources of information are
protected from compulsory disclosure by the Pennsylvania shield law.
Steaks Unlimited, Inc. v. Deaner, 623 F.2d 264 (3d Cir. 1980).
In New York Times Co. v. Sullivan, 9 the United States Supreme
Court was called upon to determine the extent to which first amendment protections limit a state's power to award damages where a public
official brings a libel action against critics of his official conduct. 20 The
report, the department store was going to terminate its association with Steaks.
Id. at 267-68. Zayre's had leased space for Steaks to "sell commercial quality
beef at prices lower than those set by local supermarkets." Id. The cancellation of this association was included in Deaner's broadcast. 1d. at 268.
Deaner also claimed to have spoken to the president of Steaks, Dan Harkleroad, before the broadcast. Id. Harkleroad described the beef as ungraded
but "the equivalent of USDA grade beef." Id. WTAE-TV4's assistant news
director and the station's vice-president and general manager both submitted
affidavits stating that they had each separately checked the veracity of Deaner's
report before its broadcast and both were convinced that the report was "truthful and accurate." Id. at 276. Steak's president submitted an affidavit in which
he denied that Mills told Deaner that the beef was of low quality and averred
that the Steaks beef was a quality product selling for a price lower than those
prices charged in Pittsburgh area supermarkets. Id.
16. 623 F.2d at 269. The court granted summary judgment based on the
public figure argument. Id. See text at note 14 supra.
17. 623 F.2d at 269.
18. The case was heard by Judges Adams, Rosenn, and Sloviter. Judge
Adams wrote the opinion for the court.
19. 376 U.S. 254 (1964). For a complete discussion of the New York Times
decision, see Note, Constitutional Law - Freedom of Speech and Association,
78 HARv. L. REV. 201 (1964); Note, Constitutional Law - First Amendment
Requires Qualified Privilege To Publish Defamatory Misstatements About
Public Officials, 113 U. PA. L. REV. 284 (1964); Note, New York Times Co. v.
Sullivan - The Scope of a Privilege, 51 VA. L. REV. 106 (1965).
20. 376 U.S. at 256. This landmark case involved the Alabama Commissioner of Public Affairs who brought suit against the New York Times and
four private citizens who had allegedly libelled him in a paid advertisement
which was published in the New York Times. Id. at 264. The advertisement
was for the purpose of soliciting funds for support of the Negro student movement, the right to vote, and the legal defense of Dr. Martin Luther King, Jr.
Id. at 257. The ad described the abuse of protesting students by the police at
Alabama State College. Id. Although the plaintiff was not specifically referred
to, he claimed that the language referring to police concerned him as the
Commissioner of Public Affairs. Id. at 258. The case was submitted to the
jury by the trial judge as a case of libel per se. Id. at 262. Libel per se is a
communication, the defamatory meaning or imputation of which is "apparent
on the face of the publication itself" without resort to outside facts. Prosser,
Libel Per Quod, 46 VA. L. REV. 839, 839-40 (1960). The verdict was returned
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Court reversed the state court's judgment and remanded the case 21
holding that the constitutional safeguard provided by the first amendment allows a public official to recover damages for defamatory statements relating to his official conduct only upon a showing that such
statements were made with "actual malice." 22 The Court based its
holding on a "national committment" to the principle that public discussion is a public duty and that "debate on public issues should be
uninhibited .
23 The Court indicated that a society which supports
free debate must bear the burden of enduring the inevitable "erroneous statement" in order to preserve the freedom of expression.2 4 The
"actual malice" standard, the court held, would serve to protect critics
of official conduct and promote the freedoms preserved under the first
*.".."

amendment.25

The "actual malice" requirement established in New York Times
was extended from cases involving public officials to cases involving
"public figures" in the 1967 case of Curtis Publishing Co. v. Butts.26
After New York Times, there had been great uncertainty in the law as
to the relationship between libel law and the freedoms of speech and
press.2 7 Consequently, the Court found it necessary to consider the
for the plaintiff and later affirmed by the Supreme Court of Alabama.

376 U.S.

at 263.
21. 376 U.S. at 292.
22. Id. at 279-80. A statement made with "actual malice" is one made
"with knowledge that it was false or with reckless disregard of whether it was
false or not." Id. at 280. The state court judgment was entered upon a general verdict which did not differentiate as to punitive damages which required
proof of actual malice under state law and general damages as to which malice
was presumed. Id. at 284. The form of the verdict precluded any determination as to the basis of the verdict. Id.
23. Id. at 270. Quoting Judge Learned Hand, the Court stated that the
first amendment "presupposes that right conclusions are more likely to be
gathered out of a multitude of tongues than through any kind of authoritative
selection. To many this is, and always will be, folly; but we have staked upon
it our all." Id., quoting United States v. Associated Press, 52 F. Supp. 362, 372
(S.D.N.Y. 1943).
24. 376 U.S. at 271-72. The Court explained that a rule allowing truth as
the only defense leads to self-censorship which deters true speech as well as
false speech. Id. at 279. Under such a system, critics of official conduct would
be deterred from expressing legitimate criticism for fear that they would not be
able to prove its truth. Id.
25. 376 U.S. at 282-83.
26. 388 U.S. 130 (1967). Curtis was decided along with a companion case,
Associated Press v. Walker, 388 U.S. 130 (1967). Curtis involved a suit brought
by the University of Georgia football coach against the Saturday Evening Post,
based on an article which appeared in the magazine stating that the plaintiff
had conspired with another coach and fixed a football game which was played
by their teams. 388 U.S. at 135.
27. 388 U.S. at 134. At the time, the issue of the proper relationship between the two issues had been considered by many state and lower federal
courts and had resulted in a split of opinion as to whether or not New York
Times was limited to cases involving public officials. Id.
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impact of the New York Times decision on suits brought by plaintiffs
who were not "public officials" but were, rather, "public figures." 28
Like public officials, public figures "command sufficient continuing public interest and [have] sufficient access to the means of counterargument"
with which to defend themselves against defamatory statements.29 Therefore, in order to protect "the rights of the press and the public to inform
and to be informed," the Butts Court extended the New York Times
actual malice standard to cases involving public figure plaintiffs.8 0
In 1971 a plurality of the court extended the application of the
constitutional standard in Rosenbloom v. Metromedia, Inc.8 1 The
28. Id. "Public figures" for purposes of this constitutional privilege are
those who "often play an influential role in ordering society" and in whom
citizens have a "legitimate and substantial interest." Id. at 164 (Warren, C.J.,
concurring).
Initially, the Court's enunciation of the "public figure" standard raises the
related issue of whether the test is equally applicable to a "corporate person."
In Trans World Accounts, Inc. v. Associated Press, 425 F. Supp. 814 (N.D. Cal.

1977), the district court examined this issue and concluded that "for purposes

of applying the First Amendment to defamation claims, the distinction between
corporations and individuals is one without a difference." Id. at 819. Applying the Gertz criteria to the corporate plaintiff, the Trans World court determined that where a corporation voluntarily undertakes conduct which draws it
into a particular public controversy, it becomes a public figure for the range of
issues which are involved in that controversy and, therefore, cannot recover in
a defamation action unless actual malice is proven. Id. at 821.
At least one court has taken the position that a corporate plaintiff may be
less entitled to the law's protection, and thus more often subject to the application of the actual malice standard, than is a natural person, See Martin
Marietta Corp. v. Evening Star Newspapers, 417 F. Supp. 947, 955-56 (D.D.C.
1976).
Most recently, however, the First Circuit, in Bruno & Stillman, Inc. v.
Globe Newspaper Co., 633 F.2d 583 (1st Cir. 1980), specifically rejected Martin
Marietta and held that the question of whether a corporation is a public figure
depends upon the facts of the case and that the mere fact that the corporation
is in the business of selling a product does not conclusively prove either that
the corporation has thrust itself into the vortex of a public issue or that the
corporation has any greater access to the channels of communication than does
a private individual. Id. at 591-92. For a discussion of the Steaks Unlimited,
Inc. court's resolution of this issue, see notes 87-90 and accompanying text infra.
29. 388 U.S. at 155, quoting Whitney v. California, 274 U.S. 357, 377 (1927)
(Brandeis, J., dissenting). The Court turned for guidance to the general rules
of liability in society. 388 U.S. at 154. These rules will make a man who does
not act reasonably open to liability through the judicial system. Id. In defining what is reasonable behavior, courts have looked at the defendant's conduct and have also examined "the plaintiff's position to determine whether he
has a legitimate call upon the court in light of his prior activities and means
of self-defense." Id.
30. 388 U.S. at 155. The Court does not disregard the plaintiff's interests
which are protected by the law of defamation. Id. at 164 (Warren, C.J., concurring). Rather, the plaintiff will recover for injury to his reputation if he
can show that the defendant published the falsehood knowingly or with reckless
disregard of the truth. Id.
31. 403 U.S. 29 (1971) (plurality opinion). Rosenbloom involved a private
individual who had been arrested for possession of allegedly obscene material.
Id. at 32-33. The defendant, a local radio station, published 15 broadcasts
which allegedly referred to the plaintiff in a defamatory manner. Id. at 33.
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Rosenbloom Court held that the constitutional requirement of "actual
malice" or "knowing or reckless falsity" will apply whenever the allegedly defamatory statement involved a matter of "general or public
concern," in which the public had a genuine interest and was therefore
entitled to information regarding the matter, regardless of whether
82
the plaintiff was a public official, "public figure," or private individual.
However, in 1974 the Court returned to the public figure-private
figure distinction in Gertz v. Robert Welch, Inc.8 3 In Gertz, the Court
rejected the adequacy of the "public concern" test 84 in serving the
competing interests of the states in providing a legal remedy to private
citizens who are defamed and the constitutional protection of the
press required under the first amendment. 35 The Gertz court stated
that the extension of the New York Times standard to cases involving
a matter of general or public concern would abridge the legitimate state
interest in providing a remedy for private persons who suffer injury to
reputation as well as forcing state and federal judges to decide on an ad
hoc basis which issues involve a matter of general or public concern.3 6
In striking a balance between the competing interests, the Supreme
Court held that, as long as the states did not impose liability without
32. Id. at 56-57. The application of the constitutional privilege was thus
dramatically broadened as it no longer mattered whether the plaintiff was a
private or public individual, but rather whether the defamatory statement concerned an issue of legitimate public interest. Id. at 44. Further, the Court
in Rosenbloom avoided the "public figure" approach thereby making it unnecessary for the Court to attempt to further define that term. Bamberger,
Public Figures and the Law of Libel; A Concept in Search of a Definition,
33 Bus. LAw. 709, 711 (1977). Despite the fact that the "public concern" rule
was supported by only a three-justice plurality, many courts followed the Rosenbloom decision which eliminated the need to take on the difficult task of
characterizing plaintiffs as public officials, "public figures," or private persons.
Id. at 711.
33. 418 U.S. 323 (1974). The plaintiff in Gertz was an attorney who had
been active in many civic groups and professional affairs, had written several
books and articles on legal subjects and had recently represented the family of a
murder victim in their civil suit against the police officer who had been convicted of the murder. Id. at 325, 351. The defendant published a magazine
article which stated that the plaintiff was a "Leninist" and retained socialist
and communist affiliations and falsely accused the plaintiff of having a criminal
record, paying off a policeman, and fixing a murder trial.
34. See text accompanying note 32 supra.
35. 418 U.S. at 346. The Gertz Court viewed Rosenbloom as focusing
mainly on society's interest in gaining information concerning public issues
through the media and the protection of freedom of speech and press but inadequately protecting the citizens and their interest in preserving their reputations through state defamation laws. Id. at 346. The Gertz decision attempted
to better balance these different interests by "maximizing" the freedoms of
speech and press while "minimizing" the risk of injury to the individual's
reputation. See Note, Constitutional Law - First Amendment - Freedom of
Speech and Press - New York Times Standard Is Inapplicable to a Defamed
Individual Who Is Neither a Public Official nor a Public Figure; and Only
Actual Injury Is Compensable Absent Showing of Actual Malice, 20 VILL. L.

REv. 867, 870 (1975).

36. 418 U.S. at 345-46.
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fault, they could define for themselves the standard of liability for a
publisher "of [a] defamatory falsehood injurious to a private individual." 7 The Court's holding reinstated the public figure-private
figure distinction as the Court focused on the fact that public figures
have voluntarily exposed themselves to public scrutiny thereby increasing the risk of injury from defamatory falsehoods while private persons
have not voluntarily relinquished any interest in preserving their reputation; consequently, the need for the state to provide relief to private
38
persons who are injured by defamatory falsehoods is compelling.
The actual malice standard has taken on special significance in the
context of a summary judgment proceeding.3 9 Generally, a motion for
summary judgment is granted where the moving party shows that no
genuine issue of fact exists, making the movant entitled to judgment
as a matter of law. 40 As a result of New York Times, in order to with37. 418 U.S. at 347. For discussions of Gertz, see Eaton, The American
Law of Defamation Through Gertz v. Robert Welch, Inc. and Beyond: An
Analytical Primer, 61 VA. L. REV. 1349 (1975); Note, supra note 35, at 867.
38. 418 U.S. at 345. As compared to public figures, private figures are
more vulnerable to injury to reputation and are, therefore, more deserving of
the states' protection than are public figures. Private figures have less access to
the means of communication through which they might resort to self-help as a
means of refuting defamatory statements and have not voluntarily, or perhaps
purposefully, "thrust themselves to the forefront of public controversy" thereby
relinquishing to a degree the interest in protection of their reputation. Id.
at 344-45.
In applying the New York Times standard, the Gertz Court developed
three classes of "public figures." The first, described as "involuntary public
figures," are those who "become public figures through no purposeful action"
of their own. 418 U.S. at 345. The second class consists of those who have
attained such power and influence that they assume "roles of especial prominence" in society and are described as "public figures for all purposes." Id.
Public figures for all purposes are those well known to the general public; for
example, politicians and entertainers who, for personal gain, seek the public's
attention and expose their private lives as well as public lives. See Bamberger,
supra note 32 at 715. Most "public figures" however, thrust themselves to the
forefront of particular public controversies in order to influence resolution of
issues involved. 418 U.S. at 345. These people have voluntarily invited comment where the issues are concerned, voluntarily exposing themselves to the
risk of injury and therefore are less deserving of the state's protection. Id. at
344-45. For a discussion of public figures under Gertz, see Bamberger, supra,
at 715-18.
39. See Washington Post Co. v. Keogh, 365 F.2d 965 (D.C. Cir. 1966), cert.
denied, 385 U.S. 1011 (1967). Summary judgment serves important functions
in the context of defamation actions involving public figures. 365 F.2d at 968.
Chief among these functions are avoidance of long and expensive litigation resulting in no productive end, the prevention of the chilling effect on speech,
and the danger of harassed or coerced settlements which will result where the
threat of litigation is present. Id. (citation omitted).
40. 365 F.2d at 967. Although it is generally held that summary judgment
is not appropriate where the issue raised concerns a subjective state of mind,
which is generally a jury question, in defamation cases where actual malice is
inferred from objective facts summary judgment is often employed. Id. at
967-68. See e.g. Fadell v. Minneapolis Star & Tribune Co., 557 F.2d 107 (7th
Cir.), cert. denied, 434 U.S. 966 (1977) (Summary judgment in favor of defendant where the record revealed no proof of actual malice); Bon Air Hotel,
Inc. v. Time Inc., 426 F.2d 858 (5th Cir. 1970) (Same).
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stand a motion for summary judgment, a plaintiff must present proof
from which a jury could draw the reasonable inference that the defendant's statement was made with actual malice. 41 This places a heavier
burden on the plaintiff than the pre-New York Times standard, under
which a plaintiff could withstand summary judgment upon a showing
that a defamatory falsehood was made negligently.4 2 Presently, the
plaintiff must offer direct evidence or evidence by objective circumstances from which ultimate facts can be inferred 43 to show that a
genuine issue of fact exists as to whether the defendant published the
statement with knowledge of its falsity or with reckless disregard of
44
whether it was false or not.

Pennsylvania law regarding constitutional privilege and its application to defamation cases has developed closely with the decisions of the
United States Supreme Court.4 5 In Corabi v. Curtis Publishing Co., 46
41. Bon Air Hotel, Inc. v. Time, Inc., 426 F.2d 858, 865 (5th Cir. 1970).
There have been two standards articulated concerning summary judgment in
defamation cases where actual malice must be proven. The first provides that

the trial judge on the basis of pretrial affidavits, depositions or other documentary evidence will draw reasonable influences and weigh credibility to determine whether the evidence is sufficient to allow a jury to find actual malice
with convincing clarity. Wasserman v. Times, Inc., 424 F.2d 920, 922-23 (D.C.
Cir.) (Wright, J. concurring), cert. denied, 398 U.S. 940 (1970). The second
follows normal summary judgment procedures in which the trial judge examines
the facts in the light most favorable to the party moved against to determine
whether facts exist which create a jury question as to actual malice. Guam
Fed'n of Teachers, Local 1581 v. Ysrael, 492 F.2d 438, 440 (9th Cir.), cert.
denied, 419 U.S. 872 (1974). In Brophy v. Philadelphia Newspapers Inc., Pa. Super. Ct. -, 422 A.2d 625 (1980), the Pennsylvania Superior Court rejected
the Wasserman approach and adopted the Guam approach. Id. at -, 422

A.2d at 630-32.
42. See Washington Post Co. v. Keogh, 365 F.2d 965, 967 (D.C. Cir. 1966),
cert. denied, 385 U.S. 1011 (1967).
43. See Herbert v. Lando, 441 U.S. 153, 165 (1979) (footnote omitted). In

Herbert the Court stated that "[c]ourts have traditionally admitted any direct
or indirect evidence relevant to the state of mind of the defendant .

.

.

" in

holding that there was no constitutional privilege which would deny a plaintiff
to direct evidence of the defendant's state of mind. Id. at 160, 165. The plaintiff in Herbert attempted to depose the defendant in order to obtain evidence
of the editorial processes followed by defendants to be used by the plaintiff in
establishing actual malice. Id. at 157. The Court found that no absolute
privilege which prevents discovery of the editorial process exists, that the evidence sought was relevant to a critical issue, and that any such privilege for
the editorial process would create a substantial interference with the ability of
a defamation plaintiff to prove actual malice. Id. at 165, 170.
44. Washington Post Co. v. Keogh, 365 F.2d 965, 967 (D.C. Cir. 1966), cert.
denied, 385 U.S. 1011 (1967).
45. Steaks Unlimited, Inc. v. Deaner, 623 F.2d at 276. Pennsylvania courts
have not distinguished "precisely" between the common law of defamation and
first amendment limitations, and, therefore, "no rigid line of demarcation may
be maintained between state law rules and constitutional norms, for both are
intermixed in the Pennsylvania precedents." Id., quoting Pierce v. Capital
Cities Communications, Inc., 576 F.2d 495, 502 (3d Cir.), cert. denied, 439 U.S.

861 (1978).
46. 441 Pa. 432, 273 A.2d 899 (1971).
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the Pennsylvania Supreme Court delineated the elements which are
47
essential in maintaining an action for defamation under state law.
These elements, which are contained in Pennsylvania's defamation
statute,48 require that the communication be of a defamatory character
and be so understood by the recipient and the communication must
be uttered maliciously - that is, "without just cause or excuse." 4
Corabi adopted the New York Times "actual malice" standard, 0 for
cases in which defendants' statements are privileged. 51 As articulated
in New York Times, the Corabi court held that the plaintiff in such a
case must prove that the defendant published with "knowledge of the
falsity" or with "reckless disregard of the truth or falsity of the statement," 62 and recognized the application of this standard in cases involving plaintiffs who are either public officials or "public figures." 53
In 1971, the Pennsylvania Supreme Court adopted the Rosenbloom
"public concern" test 64 in Matus v. Triangle Publications, Inc.66
After Gertz,56 however, most courts applying Pennsylvania law have
returned to the public figure-private figure analysis in determining
7
whether constitutional privilege exists.
47. Id. at 441-53, 273 A.2d at 904-10.
48. 42 PA. CONS. STAT. ANN. § 8343 (Purdon Supp. 1979).
49. Corabi v. Curtis Publishing Co., 441 Pa. at 441-42, 451, 273 A.2d at
904, 909, quoting Barr v. Moore, 87 Pa. 385, 391 (1878).
50. See note 22 and accompanying text supra.
51. 441 Pa. at 453, 273 A.2d at 910. In Pennsylvania, "malice is implied or
presumed to exist from the unprivileged publication" of statements that are
defamatory on their face. Id. at 451, 273 A.2d at 909 (emphasis supplied by
the court). Privileged conduct is that which furthers some interest which, for
reasons of public policy, is considered to be of social import. Id. Privilege,
then, negates the presumption of malice which ordinarily arises from the publication of a defamatory falsehood. Id. at 452, 273 A.2d at 909. For a discussion
of malice under Pennsylvania law see note 68 infra.
52. 441 Pa. at 455, 273 A.2d at 911.
53. Id. at 454, 273 A.2d at 910.
54. See note 32 and accompanying text supra.
55. 445 Pa. 384, 286 A.2d 357 (1971). In Matus, the court applied the
"public concern" test in determining that the plaintiff was not engaged in any
activity of public concern and, therefore, that the defendants' statements were
not privileged. Id. at 398-99, 286 A.2d at 365.
56. See notes 33-38 and accompanying text supra.
57. See Grove v. Dun & Bradstreet, Inc., 438 F.2d 433 (3d Cir. 1971) (corporation in business of brick and tile is not a public figure for purposes of suit
where defamatory statements concerning its credit status were involved); Vitale
v. National Lampoon, Inc., 449 F. Supp. 442 (E.D. Pa. 1978) (singer who
previously posed as nude model for national magazine on several occasions
characterized as "public figure" for purposes of defamation suit concerning
those photographs); Chuy v. Philadelphia Eagles Football Club, 431 F. Supp.
254 (E.D. Pa. 1977) (professional football player deemed "public figure" where
defamatory publication concerning his health as it would affect his football
career).
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The Pennsylvania shield statute 5 adds an important dimension
to defamation cases involving media defendants. 59 This law, as interpreted in In re Taylor 60 and Hepps v. PhiladelphiaNewspapers, Inc.61
grants members of the news media a privilege to withhold information
regarding their sources.6 2 The shield statute has been given a broad
and liberal construction in favor of nondisclosure 63 with the result
that, regardless of the reporter's reason, or the content of the report, all
information obtained by reporters relating to their publications is protected from involuntary disclosure 64 whether or not the information
65
would reveal the identity of any primary or secondary sources.
Against this background, the Third Circuit in Steaks Unlimited,
Inc. began its analysis by considering the elements of the Pennsylvania
tort law of defamation. 66 The court concluded that, on the facts of
58. Pennsylvania's shield statute provides:
No person engaged on, connected with, or employed by any newspaper of general circulation or any press association of any radio or

television station, or any magazine of general circulation, for the purpose of gathering, procuring, compiling, editing or publishing news,
shall be required to disclose the source of any information procured

or obtained by such persons, in any legal proceeding, trial or investigation before any government unit.
42 PA. CONS. STAT. ANN. § 5942 (Purdon Supp. 1979). This is a recodification
and substantial reenactment of the shield law in effect at the time the district
court rendered its decision in Steaks Unlimited v. Deaner, 80 F.R.D. 140 (W.D.
Pa. 1978). See PA. STAT. ANN. tit. 28, § 330 (1953).
59. Id.
60. 412 Pa. 32, 193 A.2d 181 (1963). In Taylor, the Pennsylvania Supreme
Court reversed a contempt citation issued to a journalist who had refused to
turn over to a grand jury documents and notes which had been compiled during an investigation leading up to a story published by the PhiladelphiaEvening
Bulletin. Id. at 37, 44, 193 A.2d at 183, 187. The court held that the defendants' claim of privilege under the shield act was valid and further interpreted "source of information" under the act as including "not only the
identity of the person but likewise includ[ing] documents, inanimate objects
and all sources of information." Id. at 40, 193 A.2d at 185 (emphasis deleted).
61. 3 D.&C.3d 693 (1977). Hepps was a libel action in which the court
prevented the disclosure of notes of interviews with disclosed informants
whether or not the notes would reveal further undisclosed sources. Id. at 698,
705. Hepps gave a broad interpretation of the statute as mandated in Taylor.
Id. at 705. See note 60 supra.
62. Although the law as originally enacted applied only to written press,
the Taylor court interpreted it as also protecting radio and television stations.
In re Taylor, 412 Pa. at 41 n.4, 193 A.2d at 185 n.4.
63. Hepps v. Phila. Newspapers, Inc., 3 D.&C.3d at 705.
64. Id.
65. Id. This privilege will be waived by a newsman as to statements from
the source of information which are published or publicly disclosed. Id. at 707,
quoting In re Taylor, 412 Pa. at 44, 193 A.2d at 186. The waiver is limited
only to those statements actually disclosed and does not extend to statements
which remain undisclosed. Id.
66. 623 F.2d at 270. The court considered the two principal inquiries of a
defamation action under Pennsylvania law to be: "(1) whether the defendants
have harmed the plaintiff's reputation within the meaning of state law; and (2)
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this case, the plaintiffs had alleged a prima facie case of defamation. 7
Under Pennsylvania law, the prima facie case of defamation will give
rise to a presumption of malice 68 unless there is some policy reason
negating this presumption. 9 To determine whether or not the presumption could be negated here, the court turned to the first amend70
ment for guidance in applying state law.
Relying on Gertz, the Third Circuit determined that Steaks was
a "public figure" for first amendment purposes and, therefore, that the
"actual malice" standard applied. 71 Applying the Gertz reasoning to
the facts of this case, the court held that "Steaks, by reason of its
intensive advertising campaign and its continuing access to channels of
communication, is a public figure with respect to the controversy surrounding the Deaner report." 72 The court further noted that no eviif so, whether the First Amendment nevertheless precludes recovery." Id.
(footnote omitted). With regard to the first element, the Third Circuit noted
that it contained two requirements, recognized in Corabi, as necessary for recovery in a defamation action: "[T]he communication must be defamatory in
nature, and understood as such by the recipient . . . [and it] must be uttered
" Id., citing Corabi v. Curtis Publishing Co., 441 Pa. at
maliciously .....
441-42, 451, 273 A.2d at 904, 909. The court defined "maliciously" as "intentionally or negligently and 'without cause or excuse.' " 623 F.2d at 270 (citation
omitted).
The parties in Steaks had agreed that Pennsylvania substantive law governed the issues. Id. at 269. The court stated that since Pennsylvania had an
interest in the outcome of the litigation, as the cause of action arose there, the
consent of the parties as to choice of law was not challenged. Id. at 269-70.
67. 623 F.2d at 271. The court considered Deaner's statements, made
during the broadcast, and concuded that they were capable of a defamatory
meaning. Id. at 271. For the statements made by Deaner, see text accompanying notes 3-5 supra. Additionally, since it is for the jury to determine whether
the communication was actually understood to be defamatory, the court concluded that a genuine issue of fact existed as to this question. 623 F.2d at 271.
68. Malice in this sense is an essential element in a defamation action
under Pennsylvania law. Corabi v. Curtis Publishing Co., 441 Pa. at 451, 273
A.2d at 909. Malice here means "a wrongful act done intentionally, without
just cause or excuse . . . ." Id. (emphasis supplied by the Corabi court),
quoting Barr v. Moore, 87 Pa. 385, 393 (1878). The "actual malice" standard
enunciated in New York Times requires that the plaintiff prove that the defendant published the statement "with knowledge that it was false or with
reckless disregard of whether it was false or not." 376 U.S. at 279-80. See note
22 and accompanying text supra.
69. For a discussion of the negation of this presumption, see note 51 supra.
70. 623 F.2d at 271-72. Pennsylvania precedents in the law of defamation
mix state law and constitutional norms. Id. Therefore, in determining
whether the plaintiff could recover in this case the court turned to the first
amendment precedents for guidance. Id. The thrust of this analysis is that
the states establish the prima facie elements of a cause of action for defamation;
but, if the plaintiff's statement is protected by the first amendment, the Constitution prohibits the state from imposing liability without fault and requires
plaintiffs to conform to the "actual malice" standard. Id. See note 37 and
accompanying text supra.
71. 623 at 271-72. For a discussion of Gertz, see notes 33-38 and accompanying text supra.
72. 623 F.2d at 274 (footnote omitted). By drawing this conclusion, the
court eliminated the necessity of deciding whether or not the Rosenbloom
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dence had been presented suggesting that Steaks could not,
desired to, have purchased additional advertising to defend its
tion. 73 More importantly, the Third Circuit emphasized that
through its advertising campaign, "voluntarily inject[ed] itself

had it
reputaSteaks,
into a

matter of public interest . . . for the purpose of influencing the con-

suming public." 74 As a consequence of its seeking the public's attention and attempting to influence consumers, the court concluded that
Steaks had invited public attention and, therefore, ran the risk that it
75
may be the subject of unfair criticism.

Having concluded that Steaks was a "public figure," the Third Circuit sought to determine whether or not the New York Times "actual
malice" standard had been satisfied.76 The court looked to the affidavits submitted by the parties77 and concluded that, considering all
the evidence in the light most favorable to the plaintiff,7 8 the affidavits
public concern test had been satisfied. Id. at 272. In Matus v. Triangle
Publications, Inc., the Pennsylvania Supreme Court had adopted the "public
concern" test established in Rosenbloom. See notes 54-55 and accompanying
text supra. Since Gertz, that court has not examined whether the "public
concern" test is still applicable in Pennsylvania. 623 F.2d at 272. Rather than
address this issue, the Steaks court stated that "regardless [of] whether the
Pennsylvania Supreme Court would find significant the fact that the broadcast
here concerned matters of public or general concern ....

" Steaks was, under

Gertz, a public figure and, therefore, the actual malice standard applied. Id.
It should be noted, however, that, since Gertz, most courts applying Pennsylvania law have declined to follow Matus or Rosenbloom. See note 57 and
accompanying text supra.
73. 623 F.2d at 274.
74. Id. Steaks argued that the defendants had, by their defamatory
broadcast, created the controversy and, thus, that the plaintiff did not voluntarily become a public figure. Id. at 274 n.45. The district court had rejected
this argument stating both that it does not matter who uncovers a public
controversy and that the defendant could not create a controversy over a
matter in which the public had no interest. 468 F. Supp. at 784.
75. 623 F.2d at 273.
76. Id. at 274-75. The court stated that Steaks, in order to prevail on this
claim, had to first prove that some of the statements made were false and
secondly prove with convincing clarity that Steaks had broadcast the false
statements knowing of their falsity or with reckless disregard of whether they
were false or not. Id. at 274. The defendants did not challenge this trial
court's decision that there existed a genuine issue of fact as to the truth of the
statements. Id. at 275. The Third Circuit, then, had only to address the
issue of whether or not Steaks could meet its burden of proving that the defendants had published the statements with actual malice. Id.
77. Id. at 276; see note 15 supra.

78. In considering a motion for summary judgment the standard requires
that all evidence presented be construed most favorably to the party against
whom the motion is made. C. WRIGHT, LAW OF FEDERAL COURTS 495 (3d ed.
1976). In reaching its decision the district court considered the summary
judgment standard of Rule 56 of the Federal Rules of Civil Procedure (upon
a properly supported motion for summary judgment the adverse party must
respond by setting forth specific facts that show a genuine issue for trial
exists and a more stringent standard amounting to a presumption in favor of
summary judgment). Id. at 275 n.56 & 277 n.58. The court of appeals
affirmed the summary judgment granted under Rule 56. Id.
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indicated that the defendants had believed that the statements published
were truthful and accurate 79 and that the plaintiff could not sufficiently
support a claim that the defendants had published the report with
"actual malice." 80
Finally, the Third Circuit considered the district court's denial of
the plaintiff's motion to produce the filmed outtakes which were in the
In affirming the lower court's decision that
defendant's possession.8s
the outtakes were protected under the Pennsylvania shield statute 82
the court stated that it was bound to observe the commonwealth's policy
of protecting previously undisclosed sources of information from compulsory disclosure.8 3 Admitting that the material sought was probably
relevant,8 4 the court stated that its decision was in accord with the
broad interpretation of the shield law by past decisions 85 and promoted a matter of public policy that the Commonwealth has chosen
to protect.8 6
It is submitted that the Third Circuit's application of the "public
figure" doctrine to a corporate entity 87 is consistent with the Gertz
rationale which applied this standard to those private individuals who
79. 623 F.2d at 276. For a discussion of the contents of the affidavits
relied upon by the court in reaching this conclusion, see note 15 supra.
The court stated that, taken as a whole, the affidavits supported the dedefendants' defense that they had believed that the information contained in the
broadcast was truthful. 623 F.2d at 276. The affidavits presented by Steaks
called into question the truth of the statements but failed to respond to the
defendants' denial that the statements were published with knowledge of their
falsity or with reckless disregard of the truth. Id.
80. 623 F.2d at 276-77. In drawing this conclusion, the court states that
it is serving "the values underlying the first amendment" by protecting the
consumer reporter unless it can be shown that the publication was made with
"actual malice" in which case the reporter would lose his or her constitutional privilege and forfeit first amendment protection. Id. at 276, 280.
81. Id at 279. See note 12 supra.
82. For the text of the Pennsylvania shield statute, see note 58 supra.
83. 623 F.2d at 279.
84. Id. at 277. The court noted that a comparison of material actually
published with unpublished material was the most common method of proving
that the defendants' acted with knowledge or reckless disregard of the truth.
Id. at 277 n.62. The jury will infer from such comparison that the defendant
acted with subjective doubts about the truth of their statements. Id. (citations
omitted). This fact was considered in the Supreme Court's determination in
Herbert v. Lando, 441 U.S. 153 (1979), where it held that the first amendment does not require federal and state courts to provide an absolute privilege
to the press which would protect direct evidence of the editorial process to
prove actual malice from discovery. See note 43 supra. The Supreme Court
did not hold that it was unconstitutional for the state to establish a privilege

against state-of-mind discovery when that privilege limits a plaintiff's ability to
prove his case in order to promote other social purposes. 623 F.2d at 279 n.74.

85, 623 F.2d at 277. See notes 58-65 accompanying text supra.
86. 623 F.2d at 279.
87. Although the Third Circuit had not considered this issue prior to the
instant case, other federal courts have considered it, albeit reaching not altogether consistent results. See note 28 supra.
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have "significantly greater access to the channels of effective communication" 88 and have "thrust themselves into the forefront of particular
public controversies in order to influence the resolution of issues involved." 89 Although it was not articulated in Gertz, it is submitted
that the public figure doctrine should be equally applicable in cases
such as Steaks Unlimited, Inc., which involve corporate sellers who
90
have become "public figures" by virtue of their advertising activities.
88. See Gertz v. Robert Welch, Inc., 418 U.S. at 344. See notes 33-38 and
accompanying text supra. The facts of Steaks Unlimited, Inc., show that Steaks
had the means to acquire access to the media. See text accompanying note 6
supra. The Gertz court stated that "public figures," like public officials, had
greater access to effective means of communication and therefore were less
vulnerable and less deserving of recovery than private individuals. 418 U.S.
at 344. It has been argued that public corporations, engaged in the business
of selling goods in the marketplace, enjoy similarly increased access to the
media through advertising and, therefore, are less in need of the state's protection. See note 28 supra. The only other federal court of appeals to consider the question, however, has concluded that this access may not be generalized and is a question of fact from case to case. Bruno & Stillman, Inc. v.
Globe Newspaper Co., 633 F.2d 583, 591-92 (1st Cir. 1980). It is submitted,
however, that the result reached by the Third Circuit in the instant case is
fully consistent with Bruno in that the court specifically found as a fact Steak's
access to, and extensive use of, the media. See notes 72-73 and accompanying
text supra.
89. See 418 U.S. at 345. The court's rationale in Steaks Unlimited, Inc.
was that the advertising corporation has solicited the public's attention for the
purpose of influencing consumer choice with respect to its product. 623 F.2d
at 280.
90. See notes 87-89 and accompanying text supra. Just as private figures
who voluntarily enter the public domain become "public figures," sellers who
advertise also invite the attention of the public and therefore will be subject to
comment and criticism. 623 F.2d at 273. See note 28 supra. But see Bruno
& Stillman, Inc. v. Globe Newspaper Co., 633 F.2d 583, 589-90 (1st Cir. 1980)
("the mere selling of products itself cannot easily be deemed a public controversy").
The "actual malice" standard was initially adopted in New York Times
to promote uninhibited debate on public issues. 376 U.S. at 270. For a
discussion of New York Times, see notes 19-25 and accompanying text supra.
It is submitted that society's interest in an informed public should not, however,
be limited to the political arena. Investigation and comment by the free press
must be promoted in the areas of business and corporate affairs just as it
would be promoted in other areas of public interest. See Reliance Ins. Co. v.

Barrows, 442 F. Supp. 1341 (S.D.N.Y. 1977). In this respect, the interest of the
public figure in its reputation will not outweigh society's interest in maintaining
a flow of information which will insure an informed public. Id. at 1349.
Analogous to the role of the press with respect to informing the public in
the area of consumer protection are the activities of the Federal Trade Commission. Reports published by this agency have been upheld as essential in
carrying out the FTC's regulatory function and to insuring an informed
public. F.T.C. v. Cinderella Career and Finishing Schools, Inc., 404 F.2d 1308
(D.C. Cir. 1968). "If the unsophisticated consumer is to be protected in any
measure from unfair or deceptive practices, it is essential that he be informed
as to the identity of those most likely to prey upon him ....
" Id. at 1314.
The Cinderella court emphasized the important role that reports by the media
played in the FTC's enforcement activities by which it prohibited "unfair or

deceptive acts in commerce."

Id. at 1311, 1314.
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It is further submitted that the Third Circuit's decision in Steaks
Unlimited, Inc., fosters the goals set by the Gertz court in its efforts

to balance the interests of the individual's reputation and the freedoms
of speech and press.01 The court has effectively provided the media,
and especially reporters in consumer interest areas, with the protection
from liability which they need in order to report fully about areas of
public interest without infringing on the interest of the state in pro92
viding a remedy to its citizens through state defamation law.
Although the Third Circuit did not apply the "public concern"
test of Rosenbloom, 93 it did consider the public interest in its deter94
mination that Steaks' was, by virtue of its advertising, a public figure.
It is submitted, however, that by including in the realm of "public
figures" a seller who solicits the public's attention through advertising,
the Third Circuit did not articulate a clear standard by which to determine when such a seller becomes a "public figure." Or The court's
focus in Steaks' extensive advertising campaign suggests that some
91. In Gertz, the Court developend an equitable approach which attempted to protect the state's interest in providing a cause of action for

defamation while protecting the press from strict liability. 418 U.S. at 348.
See text accompanying notes 35-37 supra. In applying the Gertz balancing

analysis to a commercial setting, the interest of the press in freedom of expression along with the public interest in an informed society must outweigh the
public figure's interest in reputation. Reliance Ins. Co. v. Barrows, 442 F. Supp.
1341, 1349 (S.D.N.Y. 1977). "It is unfortunate that the exercise of liberties so
precious as freedom of speech and of the press may sometimes do harm that
the state is powerless to recompense: but this is the price that must be paid
for the blessings of a democratic way of life." Id. at 1341, 1349, quoting
Edwards v. National Audubon Society, Inc., 556 F.2d 113, 122 (2nd Cir. 1977).
92. See notes 23 & 91 supra.
93. See note 72 supra. In the Steaks Unlimited, Inc. opinion, the Third
Circuit stated that, "regardless [of] whether the Pennsylvania Supreme Court
would find significant the fact that the broadcast . . . concerned matters of
public or general concern, Steaks is a public figure under Gertz." 623 F.2d at
272.
94. 623 F.2d at 274. The court emphasized the important role that consumer reporters play in promoting consumer interest and awareness. 623 F.2d at
280. The court states gat, in light of the recent trend in the area of consumer
awareness, it is particularly important to preserve free expression and debate
in order to "maintain an informed and active citizenry." Id. If critics are
deterred from making criticism in this area, the consuming public will be less

able to make informed choices.

Id.

95. Steaks became a public figure by virtue of an intensive $16,000 advertising campaign. See text accompanying notes 71-72 supra. Arguably, every
seller wants a place in the public eye for the purpose of promoting his business;
however, it is submitted that sellers engaged in limited advertising should not
be expected to bear the burden of a higher standard of proof under the "actual
malice" standard or the greater economic burden which will be sustained in

utilizing the media as a means to rebut defamatory falsehoods. A person, or

corporation, must not necessarily become a public figure solely because he or it
advertises a product. Bruno & Stillman, Inc. v. Globe Newspaper Co., 633 F.2d
583, 589-90 (1st Cir. 1980); Vegod Corp. v. American Broadcasting, Etc., 25
Cal.3d 763, 767, 603 P.2d 14, 16, 160 Cal. Rptr. 97, 101 (1979).
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threshold must be established at which an advertiser changes from a
"private figure" to a "public figure." However, a hard and fast rule
establishing a limit on the quantity or quality of advertising which a
seller could use before he became a "public figure" would defeat the
balance of interests which is the basis of Gertz.96 Drawing from Gertz
then, it will be necessary for the court to consider "the nature and
extent of an individual [seller's] participation in the particular controversy giving rise to the defamation" 97 in order to protect and preserve
the interests involved.9 8
The most significant effect of the Third Circuit's decision in Steaks
Unlimited, Inc., it is submitted, will not stem from the extension of the
actual malice standard to sellers who become public figures by virtue
of their advertising, 99 but will result from the interaction between the
heavy burden of proving actual malice that a public figure plaintiff
must bear 100 and the broad protection from discovery that a media
defendant is afforded under the Pennsylvania shield law. 101 This interaction will make it extremely difficult for a public-figure plaintiff to
2
withstand a motion for summary judgment 0 In order to withstand a
motion for summary judgment, the public figure plaintiff must set
forth sufficient facts from which a jury could infer that the defendant
entertained serious subjective doubts about the veracity of the material
published. 103 However, the shield law will prevent the discovery of
unpublished material which, when compared to the published material,
is in most cases the only evidence which the plaintiff can offer to support the inference of the existence of actual malice.104
It is submitted that, as a result of this decision, the plaintiff who
becomes a public figure by virtue of his advertising will be severely
limited under Pennsylvania law in his ability to prove his case in defa96. See notes 35 & 91 supra. An absolute standard would, it is submitted,
disturb the balance that the court aims for. Any quantitative or qualitative
limit would vary in its effect depending on the plaintiff's volume of business,
the geographical area it reaches, the type of consumers it deals with - i.e.
general public as opposed to merchants - or market conditions, as well as all
other circumstantial factors.
97. 418 U.S. at 352.
98. See note 91 supra.
99. See note 71-75 and accompanying text supra.
100. See notes 39-44 and accompanying text supra.
101. See notes 58-65 and accompanying text supra.
102. See text accompanying notes 103-105 infra. For a discussion of the
summary judgment standard in defamation cases, see notes 39-44 and accompanying text supra.
103. See 623 F.2d at 276; notes 39-44 and accompanying text supra.
104. See note 84 supra.
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mation.105 By extending the public figure doctrine in this context,
the court has promoted the public interest and the freedom of the
press by limiting the relief available in a defamation act or to a public
figure by virtue of his advertising.
Maura E. Kelly
105. See 623 F.2d at 279 n.74.
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ARTICLE

9- A

FINANCING

STATEMENT, PROMISSORY NOTE, AND LETTERS CONSTITUTING THE
COURSE OF DEALING ARE SUFFICIENT TO SERVE AS A
VALID SECURITY AGREEMENT.

In re Bollinger Corp. (1980)
On January 13, 1972, the Industrial Credit Corporation (ICC),
made a loan in the sum of $150,000 to the Bollinger Corporation
(Bollinger).' Bollinger executed a promissory note and signed a formal
security agreement giving ICC a security interest in certain machinery
and equipment.2 On December 5, 1974, Bollinger, in need of funds,
entered into a loan agreement with Zimmerman &:Jansen, Inc. (zcJ),
under which Z&J agreed to lend $150,000 to Bollinger and to repay
$65,000 which Bollinger still owed to ICC.3 Bollinger executed a
promissory note and a financing statement, but the parties failed to
4
enter into a formal security agreement.
In March of 1975, Bollinger filed a petition for an arrangement
with creditors pursuant to Chapter XI of the Bankruptcy Act.5 Thereafter, ZscJ asserted a secured claim against the bankrupt for $150,000
contending that, although they never entered into a formal security
agreement, the parties intended that a security interest in that sum
be created.6 The trustee acknowledged a valid security interest to the
extent of $65,000, the amount paid by Z&J in discharge of Bollinger's
prior indebtedness. 7 The bankruptcy court entered judgment for Z&J
1. In re Bollinger Corp., 614 F.2d 924, 925 (3d Cir. 1980).
2. Id.
S. Id.
4. Id. The promissory note stated:
Security. This Promissory Note is secured by Security interests in a
certain Security Agreement between Bollinger and Industrial Credit
Company ... and is further secured by security interests in a certain
security agreement to be delivered by Bollinger to Z&J with this
Promissory Note covering the identical machinery and equipment as
identified by the ICC Agreement and with identical schedule attached in the principal amount of Eighty Five Thousand Dollars
($85,000).
Id.
5. Id.
6. Id. Z&J supported their assertion by relying upon the promissory note,
the financing statement, and a group of letters. Id. at 928.
7. Id. at 925-26. The trustee allowed the claim in the amount of $65,000
on the ground that ZlJ's claim was covered by the assigned security agreement. Id. See text accompanying note 2 supra. The trustee refused to
acknowledge ZcJ's asserted claim to a secured interest in the remaining $85,000
of the $150,000 debt on the ground that no security agreement had been
executed between Bollinger and Z&J. Id.
(931)
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in the amount of $55,000.8 The United States District Court for the
Western District of Pennsylvania reversed the judgment of the bankruptcy court and held that Z&J had a secured claim for the entire
$150,000.9 On appeal, the United States Court of Appeals for the
Third Circuit 10 affirmed," holding that a financing statement, promissory note, and letters constituting the course of dealing are sufficient to
create a valid security agreement. In re Bollinger Corp., 614 F.2d 924
(3d Cir. 1980).
Article 9 of the Uniform Commercial Code (UCC) requires two
documents in order to create a perfected security interest. 12 Unless the
collateral is in the possession of the creditor,18 section 9-302 requires
that the debtor sign a security agreement containing a description of
the collateral. 14 Moreover, section 9-302 requires that a financing
8. 614 F.2d at 925. The $55,000 represented a secured claim in the sum of
$65,000 less a $10,000 credit, which Z&J had already received. See In re
Bollinger Corp., 469 F. Supp. 246, 247 (W.D. Pa. 1979), aff'd, 614 F.2d 924
(3d Cir. 1980).
9. 469 F. Supp. at 247. The district court held that the promissory note
alone was sufficient to create a valid security interest in the collateral listed
in the financing statement. 614 F.2d at 927.
10. The case was heard by Judges Adams, Rosenn and Sloviter. Judge
Rosenn wrote the opinion for the court.
11. 614 F.2d at 929. In affirming the judgment of the district court, the
Third Circuit declared that the promissory note by itself would probably be
insufficient to create a security interest under Pennsylvania law. Id.
12. See U.C.C. § 9-203 (security agreement must contain debtor's signature and a description of the collateral); id. § 9-302 (financing statement must
be filed); id. § 9-402 (1976 version) (financing statement must contain the
names of both parties, debtor's signature, a statement indicating the types, or
describing the items of collateral). See also notes 13-16 and accompanying
text infra. The U.C.C. is statutorily adopted by each state and therefore,
interpretation of the U.C.C. is a question of state law. See generally Malcolm,
The Uniform Commercial Code in the United States, 12 INT'L & COMP. L.Q.,
226, 226-33 (1963). The corresponding Pennsylvania provisions may be found
at 13 PA. CONS. STAT. ANN. ,§9101-9507 (Purdon 1980).

A security interest is defined as "an interest in personal property or fix.
U.C.C.
tures which secures payment or performance of an obligation."
§ 1-201(37). A security interest is perfected when it has attached and when
all of the applicable steps required for perfection have been taken. U.C.C.
§ 9-303. The steps required for perfection are specified at other sections of the
Code. See id. §§ 9-302, 9-306.
13. See U.C.C. § 9-203(l)(a); note 14 infra.
14. U.C.C. § 9-203. Section 9-203 provides:
(1)[A] security interest is not enforceable against the debtor or
third parties . . . unless:
(a) the collateral is in the possession of the secured party pursuant to agreement, or the debtor has signed a security agreement
which contains a description of the collateral . . . .
(b) value has been given; and
(c) the debtor has rights in the collateral.

Id.
An agreement is defined as "[tlhe bargain of the parties in fact as found
in their language or by implication from other circumstances including course
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statement be filed in order to perfect the security interest. 15 The
financing statement must contain the names of the debtor and the
secured party, the debtor's signature, and a statement indicating the
types or describing the items of collateral. 16 Although both a security
agreement and a financing statement are generally required to establish
a valid security interest, 17 the courts have been called upon to fashion
an exception to the general rule in cases where the parties executed a
financing statement but failed to execute a security agreement.' 8 Two
lines of cases have emerged in response to this situation. 19
The first line of cases may be illustrated by the first decision which
addressed this issue, American Card Co. v. H.M.H. Co.20 In American
Card, the creditor contended that a separate written agreement was
not necessary if the financing statement included the debtor's signature
and a description of the collateral. 21 The court rejected the argument
and held that, in the absence of express language granting a security
interest to the creditor, the financing statement could not serve as a
valid security agreement. 22 Other courts have similarly required grant
language in order to create a security interest in favor of the creditor. 23
of dealing or usage of trade or course of performance .... " U.C.C. § 1-201(5).
A security agreement is defined as an "agreement which creates or provides for
a security interest." U.C.C. § 9-105(1).
15. U.C.C. § 9-302.

16. Id. § 9-402.
17. See notes 12-16 and accompanying text supra.
18. See, e.g., In re Penn Housing Corp., 367 F. Supp. 661, 665 (W.D. Pa.
1973) (chastising the parties for their "inept and slipshod" handling of the
transactions which gave rise to the litigation).
19. See notes 20-28 and accompanying text infra.
20. 97 R.I. 59, 196 A.2d 150 (1963).
21. Id. at 60, 196 A.2d at 151.
22. Id. at 60, 196 A.2d at 152. In drawing a distinction between a financing statement and a security agreement, the American Card court, noting the
absence of precedent, relied upon a commentator's statement that a financing
statement does not "of itself create a security interest. An agreement in
writing signed by the debtor which contains a description of the collateral
is required." Id. at 62-63, 196 A.2d at 152, quoting Coogan, Accounts Receivable Financing, Transition From Variety to Uniform Commercial Code, 42
B.U.L. REV. 187, 189 (1962).

23. See, e.g., Shelton v. Erwin, 472 F.2d 1118 (8th Cir. 1973) (absence of
language of grant held dispositive notwithstanding clear intent of the parties
to create a security interest); Mitchell v. Sheppard State Bank, 458 F.2d 700
(10th Cir. 1972) (language of grant in financing statement held not to have
been intended to include all collateral listed in financing statement); Safe
Deposit Bank & Trust Co. v. Berman, 393 F.2d 401 (1st Cir. 1968) (secured
interest in promissory note did not extend to secure subsequent notes made
after original note was paid in full); Mid-Eastern Electronics, Inc. v. First
Nat'l Bank, 380 F.2d 355 (4th Cir. 1967) (security interest unenforceable under
statute of frauds); Kaiser Aluminum & Chem. Sales v. Hurst, 176 N.W.2d
166 (Iowa 1970) (financing statement cannot create a security interest, but
financing statement containing appropriate language of grant operates as a
security agreement). But see I G. GILMORE, SECURITY INTERESTS IN PERSONAL
PROPERTY § 11.4, at 347-48 (1965) (nothing in § 9-203 requires language of
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The second line of cases, in which courts are more liberal in finding
a security interest in the absence of an express security agreement, may
be illustrated by In re Amex-Protein Development Corp.24 The AmexProtein court held that a promissory note read in conjunction with a
financing statement was sufficient to create a security interest in the

collateral listed in the financing statement.25 This approach of examining a composite of documents in order to determine an intent or
agreement to create a security interest has been applied in several

27
the Supreme
jurisdictions.2 6 In Casco Bank & Trust v. Cloutier,
Judicial Court of Maine applied a variation of the composite of documents approach, in that it required that the documents contain an
internal indication of "transactional linkage," sufficient to provide a
reasonable third person with a basis to believe that the documents were
part of the same transaction. 26

grant); U.C.C. § 9-203, Comment 4 (1976 version) (debtor may show by parol
evidence that a transfer purporting to be absolute was for security).
24. 504 F.2d 1056 (9th Cir. 1974) (per curiam). See also In re Numeric
Corp., 485 F.2d 1329 (1st Cir. 1973). Numeric held that a financing statement
plus a resolution by the directors of the corporate debtor, ordering a clerk
to draft the financing statement, was sufficient evidence of intent to create a
security interest. Id. at 1331-32. However, since the creditor in the Numeric
case could produce a letter from the debtor's attorney providing further evidence of intent to create a security interest, the Numeric court regarded the
executed security agreement as a mere memorial of an agreement already made.
Id. at 1330.
25. 504 F.2d at 1059. The court observed that "there is no requirement
that the description of the collateral be complete within the four corners of
the security agreement or other single document." Id. at 1060. See also Nunnemaker Transp. Co. v. United Cal. Bank, 456 F.2d 28 (9th Cir. 1972) (letter
agreement signed by the debtor and stating the terms of the indebtedness);
In re United Thrift Stores, Inc., 363 F.2d 11 (3d Cir. 1966) (language of four
trust receipts showed intent to grant a security interest); In re Carmichael
Enterprises, Inc., 334 F. Supp. 94 (N.D. Ga. 1971), aff'd per curiam, 460 F.2d
1405 (5th Cir. 1972) (debtor contemporaneously signed financing statement describing collateral and letter from creditor outlining terms of the indebtedness);
In re Fibre Glass Boat Corp., 324 F. Supp. 1054 (S.D. Fla. 1971), aff'd per
curiam, 448 F.2d 781 (5th Cir. 1971) (financing statement and letter both
signed by debtor and describing collateral); In re Center Auto Parts, 6 U.C.C.
Rep. 398 (C.D. Cal. 1968) (financing statement and promissory note); Komas
v. Small Business Administration, 71 Cal. App. 3d 809, 139 Cal. Rptr. 669
(1977) (financing statement, loan application, promissory note, and other
documents together establish agreement to create security interest).
26. See notes 24 c 25 supra.
27. 398 A.2d 1224 (Me. 1979).
28. Id. at 1230. The Cloutier court indicated that because the financing
statement carried a date - 11/28/75 - beneath which the debtor, and the
creditor's vice-president as a "secured party," had signed, a reasonable third
party "would have come to believe the financing statement was related to the
November 25, 1975 loan transaction." Id. at 1231. Furthermore, the court
reasoned, additional inquiry would have led a reasonable third party to the
promissory note which carried the same date. Id. The court read In re
Carmichael Enterprises, Inc. and In re Center Auto Parts as utilizing the
transactional linkage theory by expressly referring to various documents other
than a security agreement. Id. at 1231 n.4, citing In re Carmichael Enter-
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In In re United Thrift Stores, Inc.,2 9 the Third Circuit held that
no formal security agreement was necessary to create a valid security
interest and that the language of four trust receipts so met the requirements of section 9-203(l)(a). 8' The United Thrift court concluded that
the four trust receipts should be taken together and read as a single
security agreement.8 2 This approach was followed by the United States
District Court for the Western District of Pennsylvania in In re Penn
Housing Corp.8 3 The Penn Housing court identified the essential requirements of a valid security interest as a writing, signed by the
debtor, describing the collateral, and indicating that the debtor has
provided for a security interest. 4 The court then held that these requirements were satisfied by the combination of a recorded financing
statement, a series of promissory notes, a letter by the debtor acknowledging the debt and pledging security, and evidence of the course of
dealing between the parties.8 5 More recently, in Union National Bank
v. Providence Washington Insurance Co.,36 the court utilized the same
factors but concluded that all must be present within the four corners
of one document.8 7 In applying this approach, the court held that the
requirement that the debtor provide for a security interest was not
satisfied by the financing statement, nor was it satisfied by a blank
8
chattel mortgage agreement and notes from the bankrupt debtor.
prises, Inc., 334 F. Supp. 94 (N.D. Ga. 1971), aff'd per curiam, 460 F.2d 1405
(5th Cir. 1972); In re Center Auto Parts, 6 U.C.C. Rep. 398 (C.D. Cal. 1968).
The Cloutier court did not, however, impose the transactional linkage standard

on all parties to a transaction, but rather, only upon those parties without
actual knowledge of the execution of the documents which are contended to

constitute the security agreement. 398 A.2d at 1226, 1230.
29. 363 F.2d 11 (3d Cir. 1966).

30. Id. A trust receipt is a pre-U.C.C. security device, which allowed title
to pass directly from the seller to the creditor while the goods pass to the
debtor. Commercial Credit Corp. v. Bosse, 76 Idaho 409, 283 P.2d 937-38 (1955).
31. See notes 13-16 and accompanying text supra.
32. 363 F.2d at 12-14. The Third Circuit reasoned that it was clear from
the "language" of the agreement that the parties intended that the creditor
have a security interest in the merchandise. Id. The trust receipts stated that
the debtor agreed not to "sell, loan, deliver, pledge, mortgage or otherwise
dispose of said articles to any other person until after payment shown in the
Release Amount column below." Id. Furthermore, the debtor had acknowledged that the merchandise was owned by the creditor and would be returned
upon demand. Id.
33. 367 F. Supp. 661 (W.D. Pa. 1973).
34. Id. at 664.

35. Id.
36. 21 U.C.C. Rep. 1163 (W.D. Pa. 1977).
37. Id. at 1167. See text accompanying note 34 supra.
38. 21 U.C.C. Rep. at 1167-68. The court reasoned that although the
financing statement satisfied the first three factors it failed to satisfy the requirement that the debtor has provided for the security interest. Id. The court
further concluded that a blank chattel mortgage agreement failed to satisfy all
four factors since it failed to contain a list of collateral. Id. It is submitted
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Against this background, the Third Circuit in Bollinger examined
the requirements of a security agreement under section 9-203.3 9 The
Bollinger court observed that although section 9-203 serves to obviate
both statute of frauds and evidentiary problems, 40 the commercial world
frequently fails to enter into formal security agreements. 41 In recognition of the fact that parties may intend to create a secured interest
and yet fail to follow the procedures of the U.C.C., the Third Circuit
reviewed cases dealing with such a situation in order to predict what
approach

the

Pennsylvania

courts

would

adopt.4 2

In

rejecting

American Card, the Bollinger court noted that, under that approach,
43
the creditor's claim must fail in the absence of formal grant language.
The court also rejected the opposite position that a financing statement
standing alone could operate as a valid security agreement. 44 In addition, the Third Circuit rejected the district court's holding that the
promissory note standing alone would be sufficient to create a security
interest.

45

The Third Circuit recognized, however, that a composite of documents has often been found to satisfy the requirements of section 9-203
and concluded that Pennsylvania would adopt this approach.46 After
that the Union National court failed to apply a true transactional composite approach in that it examined each document separately rather than as interrelated
parts. On the other hand, however, the court did not insist on a formal document labeled "security agreement." Id., citing In re United Thrift Stores Inc.,
363 F.2d 11 (3d Cir. 1966).
39. 614 F.2d at 926.
40. See U.C.C. § 9-203, Comments 3, 5. The formal requirements of
§ 9-203 minimize the possibility of a dispute over the terms of the agreement
and the items of collateral covered by the agreement. Id., Comment 3. More.
over, the formal requirements are also in the nature of a statute of frauds,
thereby preventing creditors from establishing a secured interest in the collateral by parol evidence. Id., Comment 5.
41. 614 F.2d at 926.
42. Id. at 926-27.
43. Id. The court reasoned that the more practical view of such commercial transactions is to seek out the intent of the parties rather than to rely

on a formal requirement of grant language. Id. at 928.

For cases requiring

grant language, see note 23 and accompanying text supra.
44. 614 F.2d at 926-27. It should be noted that the Bollinger court interpreted Amex-Protein as holding that the financing statement alone may
serve as a security agreement. Id., citing In re Amex-Protein Dev. Corp.,
504 F.2d 1056 (9th Cir. 1974) (per curiam). It is submitted, however, that in
Amex-Protein the Ninth Circuit read the financing statement, in conjunction with a promissory note. See id. at 1061; note 25 and accompanying text
supra. In rejecting this approach, the Bollinger court reasoned that the fi.
nancing statement merely creates an inference that the parties intended to
create a security agreement. 614 F.2d at 928.
45. 614 F.2d at 927. The court reasoned that because the promissory note
indicated that a security agreement was to be delivered it could not be inferred that the parties intended the note to serve as a security agreement.
Id. at 928. For the text of the promissory note, see note 4 supra.
46. 614 F.2d at 927-29.
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noting that the financing statement provided an inference that the
parties intended to enter into a security agreement, the court considered a letter between the parties, written prior to consummation of
the loan, that indicated that the loan would be granted if Bollinger
secured the debt by a mortgage on its machinery and equipment. 47
The court then noted that the parties exchanged subsequent letters
after entering into the promissory note, which indicated that the debtor
requested permission to substitute or replace equipment.48 In sum, the
Third Circuit looked for the parties' correspondence and concluded
49
that the parties intended to create a security interest.
The U.C.C. was adopted to "make it possible for new forms of
secured financing, as they develop, to fit comfortably under its provisions . . . ," 50 and it is submitted that to require more than the
pragmatic composite approach adopted by the Third Circuit would
needlessly frustrate this purpose.
It is further suggested that the Third Circuit has correctly rejected the notion that a financing statement alone can serve as a
security agreement, 5 ' properly concluding that a financing statement
"provides only an inferential basis for concluding that the parties
intended a security agreement," 52 and recognizing that a financing
statement, without more, cannot ensure the presence of the degree of
notice and certainty contemplated by section 9-302. 53 It is further
submitted, however, that, having correctly rejected American Card,54
the Third Circuit should have accepted the refined transactional linkage approach adopted by the Cloutier court, 5 and thereby afford third
parties an added measure of protection by removing the burden of
charging third parties with more knowledge than is discoverable from
the public record. 56
47. Id. at 928.
48. Id. at 929.
49. Id. at 928-29.
50. U.C.C. § 9-101, Comment. For a discussion of the philosophy behind
the U.C.C., see In re United Thrift Stores Inc., 363 F.2d at 14.
51. 614 F.2d at 928. See note 44 and accompanying text supra.
52. 614 F.2d at 928.
53. See Casco Bank &cTrust v. Cloutier, 398 A.2d at 1224. For a discussion of the formality requirements of § 9-302, see notes 13-16 and accompanying
text supra.
54. See note 43 and accompanying text supra. One commentator has observed that American Card "gives an effect reminiscent of the worst formal
requisites holding under the 19th century chattel mortgage acts." 1 G. GILMORE, supra note 23, § 11.4, at 347-48. See also 1 BENDER'S UNIFORM COMMERCIAL CODE SERVICE, SECURED TRANSACTIONS UNDER THE UNIFORM COMMERCIAL

§ 4.04A, at 293-94 (1966).
55. See note 28 and accompanying text supra.
56. See Casco Bank c Trust v. Cloutier, 398 A.2d at 1230.
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In view of the Third Circuit's holding in Bollinger it now appears
that a creditor need not suffer an inequitable result where the intention
of the parties was clearly to create a security interest in the collateral.
However, it is suggested that the Third Circuit approach will result in
increased litigation and place an added burden on subsequent creditors
who now must determine whether, in the absence of a formal security
agreement, a prior creditor has a composite sufficient to operate as a
valid security agreement.

Richard J. Buturla
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